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Securing the Oceans: A New Concept in Security
Toward a Changein Flag-State Jurisdiction and a New Order for the Law of the Sea
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Summary

The concept of "Securing the Ocean" provides a perspective on approaches to common problems in
Ocean Governance and Integrated Management of the Ocean. In this perspective, land- and sea-based
issues are linked, as issues such as resources, pollution and maritime terrorism are complex problems
confronting both safety on the seas and safety on land. Today's world requires a balance between the
interests of those using the sea and the safety of populations on land. Consensualism and flag-state control,
two principles that evolved in support of the traditional maritime order, are now at a major turning point.
The United Nations Convention on the Law of the Sea already provides for the establishment of exclusive
economic zones (EEZs) to overcome some of the limitations of flag-state control, with a mechanism for
enforcement by coastal states to protect and preserve the marine environment. However, the EEZ system is
increasingly threatened by flag-state control of the high seas that lie beyond the EEZs. The countries of the
world are developing a number of agreements to overcome the practical difficulties of flag-state control;
these include revisions to the SUA Treaty to address problems in regulating catches of straddling and
highly migratory fish stocks, regulate illegal, unregulated and/or unreported fisheries by vessels of
countries not signatory to the United Nations Convention on Ocean Fishing Operations and prevent
terrorism at sea; and the Proliferation Security Initiative, promoted by the United States to obstruct the
spread of weapons of mass destruction. A system of marine protection areas has aso been proposed. In
many cases these proposals shift the emphasis from interests at sea to interests on land. In this report,
the author examines the possibilities of a new order in the use of the sea as he discusses recent
developmentsin regulation of human activities at sea.



Securing the Oceans: A New Concept in Security
Toward a Changein Flag-State Jurisdiction and a New Order for the Law of the Sea

Naoya Okuwaki

1. Regime Combination and Gover nance

Whereas last year's theme was "Protecting the Ocean," the theme of this symposium is " Securing the
Ocean.” I'd like to offer my thoughts on the differences between these similar-sounding themes. At the Ship
and Ocean Foundation (SOF)'s Ingtitute for Ocean Policy, our contribution to the theme of "Securing the
Ocean" is to propose a new concept of ocean security. Traditionally, the concept of security is viewed as a
matter of war and peace; in short, military security. If not examined in detail, the term "security” suggests a
closed perimeter, protecting from an outside threat. Thisis not always an accurate portrayal of the problem,
and for this reason terms such as "food security" and "information security” should be avoided. We
believe the term "human security" is much more appropriate, as it refers to the establishment of safe
conditions for people, in the context of national security. By adopting the "human security" approach, we
can attempt to overcome criticisms of conventional ODA by ensuring that the effects of aid reach the roots
of civil society, empowering individuals within that society and helping them to become self-reliant. This
shift in emphasis marks the first time that the concept of the "transmigration of the concept of peace,”
originally mooted in the 1960s and 70s, has been taken up as areal politica issue. "The transmigration of
the concept of peace” was postulated by Rappaport and other peace researchers. For these researchers,
peace is more than merely the absence of naked physical violence, as this is no more than a state of
"negative peace” that cannot sweep away the people’'s sense of lack of peace, which we might call
"peacel essness.” The discrimination and disparity between rich and poor that are built into our societies are
manifested in the problems of hunger and inequality of medical treatment. Since these are problems that
have the power to snatch life away, the scale of their implicit violence can best be measured by the death
toll they cause. This "structural violence" contributes to the peacel essness we experience today. When this
peacelessness is conquered, we achieve a true state of peace, dubbed "positive peace.” In the Human
Security Project, our criterion for security is that real people in civil society feel a palpable sense of being
personally secure. When our society shifts its view of security to this perspective, an important step in the
development of humanity will have been taken.

The shift from protecting the ocean to securing the ocean involves one more change in perspective.
This involves the change in international politics and political science from regime theory to governance
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theory. In conventional international relations, states that have conflicting interests in a given field or issue
meet to uncover a common interest and reach agreement on that basis. In this way each set of problemsis
handled separately, as a self-contained system in which each point of dispute is carefully isolated. We speak
of trade regimes, environmental regimes, human-rights regimes, and so on. During the Cold War,
paramount importance was placed on military strength; as the Cold War ended, military tensions eased, and
nations had to solve their problems through international dialogue. A new structure for discussion was
needed to straddle the various regimes. In the most advanced regime, the trade regime, environmental and
human-rights issues are coming to be viewed as trade-related issues, occupying a place of central political
importance. As regimes increasingly address multiple issues, the legitimacy of the regime approach
becomes an important question. The rise of protest movements in civil society against institutions like
GATT, WTO and the IMF represent just such a challenge to the legitimacy of these institutions.

The theory that has emerged to replace regime theory is governance theory. Of course, no single
political mechanism exists for the governance of international society; the formation of an international
order must be approached through a gradua process of agreement. Yet the international community does
provide for public regulations that transcend individual national interests. Governance theory deals with the
regulation of individual national interests with focus on supporting a common order in international society.
The phrase "governance without government” can be understood in this context.

2. Lack of governancein the existing ocean regime

In the sense just described, there is much in common between the shift from protecting the ocean to
securing the ocean and the abandonment of regime theory in favor of governance theory. The traditional
ocean regime includes several sub-regimes, such as the high seas fishing industry regime, the air traffic
regime, the environmental regime and the mining regime. Under these lie the individual regimes, such asthe
regimes of regional fishing treaties and the Antarctic environmental regime. The ocean regime involves
coordination among the interests of a wide range of ocean activities, and is therefore a rich trove of human
intelligence on negotiation among various regimes. In this sense the governance theory has aready been
deployed for a long time in this field. Examples include exclusive rights in territorial seas, the right of
innocent passage for foreign vessels, environmental preservation, comprehensive freedoms in the high seas,
the flag-state jurisdiction, exceptions to these provisionsin lawsto combat piracy, and regulationsin the high
seas on sealing, whaling and the fishing of salmon and trout. However, the ocean regime is a self-contained
cross-regime system, in the sense that it involves coordination among its various sub-regimes but i s separated
from the land regime in both legislation and execution.

Simply put, the separation between the ocean regime and the land regime means that the ocean regime
deals only with problems specific to the maritime domain, while the land regime deals with land problems.
Because the ocean regime cannot deal with land issues, it is unable to deal with the problems of the people
who live on the land. For example, despite the fact that the overwhelming majority of marine pollution is
generated on land, the ocean regimeis confined to dealing with vessel-source pollution. Although spillsfrom
damaged oil tankers are dramatic and cause large-scal e damage to coastlines, by far the greater part of marine
pollution originates in the people on the land, their living patterns and the way their lives are regulated.
Land-source pollution affects a wide swath of the marine environment, including the high seas, domestic



jurisdiction only extends the territorial seas over which the various states have sovereignty. Land-based
problems are essentially under the jurisdiction of sovereign states. The United Nations Convention on the
Law of the Sea (UNCLOS) tries to tame Behemoth while leaving Leviathan untouched.

Similar problems of jurisdiction arise with the problem of piracy, whichisthought of strictly asamajor
crime of the high seas. If pirates were recognized as a hostis humani generis, an enemy of humanity, every
country would be empowered, indeed required, to arrest and punish suspected pirates regardless of the waters
they are in. Universal jurisdiction to intercept pirates is recognized in the ocean regime as an exception to
flag-state jurisdiction, so that the vessels of any country may arrest pirates. However, universal jurisdiction
applies only to enforcement in the high seas; it does not make states responsible for punishment or for the
eradication of piracy. Whether to enact laws to punish piracy, even in the stereotypical example of pillaging
of coastal areas by pirates, isleft to the legislative discretion of individual statesto criminalize and punish the
crimein their own jurisdictions. Policing of acts of piracy in territorial seasisalso regarded as a matter of the
sovereignty of coastal states, so no negotiation has been undertaken regarding the execution of jurisdictionin
thisregard. At present the piracy (or to use the correct term, "armed robbery at sea") occurring with alarming
frequency in the territorial waters of Southeast Asia goes largely unchecked because many countries do not
effectively regulate their own territorial waters and fail to fulfill their responsibilitiesto control their territory
and punish effectively crimes occurring in those waters. Territoria seas are more than ever under the
exclusivejurisdiction of coastal states, yet despite technical assistance to improve these states' capabilitiesin
marine police control, the measures are ineffective in raising the real security of societies in coastal states
because the poverty and hunger that are the source of their problems are not addressed. | ndeed, strengthening
police capabilities while ignoring these issues only deteriorates public safety and exacerbates political
instability. Residents of coastal states sometimes participate in piracy in their own territorial waters, which
means that efforts to eliminate the pillaging of coastal areas by armed groups is best handled by individual
states. Therefore, to strengthen the ability to interdict armed robbery at seathrough international cooperation,
itisnecessary to eliminate poverty and hunger within the coastal states. Japan spends a prestigious amount of
money on ODA in these regions, but this aid seems scarcely effective in fulfilling thisgoal. A new paradigm
ininternational aid is needed with aclear focus on human security, promoting the economic independence of
the peopl e of these regions.

Turning to high seas fisheries, in the middle of the 20th century the conclusion of regional fishery
conventions formed a framework for conservation of fish stocks, focusing on individual maritime regions
and specific species of fish. Little of consequence resulted from these conventions, and their ineffectuality
was one of the factors in the establishment of exclusive economic zones (EEZs) in UNCLOS. In 1976 the
United States Congress passed the Fisheries Conservation and Management Act, immediately extending the
country's nautical boundary to 200NM. The preamble to the act noted that regional conventions had proved
ineffective in conserving marine resources. Although the factors in this result are many, the primary cause
was that, because the regional fishing conventions were agreements among countries participating in the
fishery, the International Committee inflated the allowable catches provided in its conservation measures.
The second cause was that the regional conventions were agreements among individual governments. In
accordance with traditions of international law, the regional conventions bound only the countries that were
signatory to them. Countries that did not sign these agreements thus obtained a free ride. Thirdly, regulation



of catch in the high seas was strictly the responsibility of the flag states to which the fishing vessels were
registered. Survey vessels dispatched to the fishing grounds had to rely on sampling to regulate the catches,
and could only judge by the gross volume of the catch. When fishing countries took more than the catch
alotted to them by regulations, unless the domestic fish market was too confused to take the catch, the catch
was sold anyway, as the fish had in any case already been caught and were an important source of protein. In
thisway restrictions on catch were lightly regarded. Moreover, if the regulations were more strictly enforced,
fishermen would complain that they were being punished for infractions while countries outside the
regulatory framework could fish to their hearts' content.

The introduction of the EEZ system was by no means a comprehensive solution. First, problems of
conservation remained, particularly of fishery stocks of straddling species and highly migratory species.
Second, the suitability of conservation measures by coastal states in EEZs was in question. When the
International Tribunal of the Law of the Sea (ITLOS) ruled on the Southern Bluefin tuna Case, problems of
scientifically based catch regulation were overshadowed by the fact that the operation of fishing fleets was
outside the scope of the Convention for the Conservation of Southern Bluefin Tuna. This controversial case
underscored the difficulty in establishing an effective order based on agreements.

3. Sirrings of a Movement Toward Ocean Gover nance

The 1982 UNCL OS offered afoothold in the climb toward international cooperation on governancein
the world's oceans and was in this sense a "constitution for the oceans." As discussed earlier, ocean
governance is an all-embracing issue, as the oceans cannot be secured without a comprehensive viewpoint
that enfolds the regulation of maritime activities as well as the ways of life of people on the land. UNCLOS
would be meaninglessif it served only to stir conflict between seafaring states and coastal states. The ways of
life of people on the land are multifarious, comprising natural conditions, climate, history, culture and the
social fabric, and these conditionstend to dictate their attitudesto and interestsin the ocean. Supporting this
diversity while gaining maximum benefit for people from the oceans, within a framework of sustainable
development, must be the goal of ocean security.

I would like to examine the question of whether UNCL OS redlly offers a start towards the achievement
of ocean government, using examples from several systems, and consider some of the problems involved.
First, the Convention presented two new regimes for the regulation of the oceans: the EEZ system and the
deep-seabed system. The principal aim of the former is to protect fish stocks and other marine resources and
to protect and preserve the marine environment. Both the EEZ system and the deep-seabed system aim to
amend the flag-state jurisdiction to award greater jurisdiction to the coastal states. First, these systemsaimto
provide systematic regulation of the causes of pollution in order to prevent marine pollution, and to promote
international cooperation on this task, but further agreements are needed to supplement these provisions, as
they offer only vague stipulations about pollution except pollution caused by ships. Pollution from vesselsis
governed in minute detail in these systems, which have attracted attention as amendments of the traditional
flag-state system for their detailed stipulation of the bounds of port-state enforcement and coastal-state
enforcement. These facts are well known and | will not dwell on them here, but what | wish to emphasize is
that the criteria for coastal-state laws that underpin these states' enforcement role are in genera accord with
international standards (IMO standards) and are restricted to laws for the application of IMO standards. This



close circumscription of coastal-state laws constrains the unlawful intervention in passing vessels. If these
standards are satisfied, it is believed that they can be applied to the regulation of all vessels, even including
those from countries that did not agree to the international standards. In this sense the IMO criteria can apply
to a scope beyond the countries signatory to them. However this state of affairsis explained in the context of
international law, its significanceisthat the IMO has acquired the authority to promulgate international law.

In terms of the fishing industry, the Convention's provisions on EEZs, often called "territorial resource
waters," require coastal states to ensure optimum use of resources and to protect fish stocks. This concept of
"optimum use" goes beyond the earlier concept of "maximum sustainable yield" (MSY') to recognize broader
discretion in considering coastal states' economic use of resources. On the other hand, referenceis also made
to economic benefits for the peoples of states other than coastal states, such as geographically disadvantaged
states and those suffering from economic dislocation. In this sense the EEZs are a system strongly oriented
toward ocean governance. Originally, in the high seas fisheries under the flag-state jurisdiction, the crews of
deep-sea fishing vessels in waters far from their native lands were not necessarily concerned about
conserving fish stocks, so the shared functions of theinternational community were entrusted to coastal states
as a means to secure maximum sustainable development of fisheries. The result was that, if coastal states
neglected disruption caused by their own residents or permitted unregulated fishing in restricted waters to
maximize their catch, at the very least they would theoretically have failed to fulfill their duties as a coastal
state in the management of their EEZ. For developing countries, the EEZ represents the recapture of coastal
fishing resources from alarge-scale, international deep-sea fishing industry, and its function largely consists
of making a nation's own marine resources available for arole in the country's development. The assumption
that coastal states will show proper concern for the preservation and sustainable development of their own
fisheriesis contained in the perspective of "optimum use.”

Under UNCLOS, coastal states and fishing states have only a general duty to cooperate on appropriate
conservation measures with respect to the fishery stocks of straddling species and highly migratory fish
stocks that inhabit both the EEZs and the high seas beyond them. From the coastal states' point of view,
suitable management of these fish stocks is vital for conservation measures to be effective in the EEZ. Yet
athough coastal states' right to unilateral conservation measuresis recognized in UNCLOS, in practice this
right is denied. The problem arose from two important cases that emerged after the conclusion of UNCL OS.
One of these was the Fisheries Jurisdiction Case between Spain and Canada, or the "Estai case." The other
was the Southern Bluefin tuna Case, a dispute involving Japan, Australia and New Zealand. In each case a
final resolution was reached through negotiation among the parties, but significant flaws in international law
in terms of ocean government were exposed.

The Estai case, named after the Spanish trawler in question, involved turbot, a straddling fish species.
Canada, a coastal state, was a participant in the late-starting turbot catch. Nonetheless, reasoning that
straddling species were subject to its regulatory measures to preserve stocks in its EEZ, Canada unilaterally
extended its remit into the high seas. The Estai, a Spanish trawler, was aready notorious in Europe as an
unscrupulous fishing operator. 1n the Baltic and North Seas, EU seas governed by the EU Common Fisheries
Policy, Spain was not recognized to have a sharein the fishing catch. Because of depletion in the fish stocks,
Canada had banned its coastal fisheries from catching turbot in its EEZ. Canada's motivation for extending
these measures to the high seas was based on its conception of this straddling species as Canada's own



resource; its unilateral move to extend the application of regulations within its EEZ to the high seas bore the
strong appearance of an effort to enclose the turbot stock for itself. Without attempting to cooperate with
Spain on the conservation or optimal use of the turbot stock, Canadian forces seized the Spanish fishing
vessel ininternational waters, citing violations of its laws as a coastal state. In Canada's defense, the chances
of meaningful dialogue with Spain on conservation measures were aways slim. Moreover, Spain's focus on
condemning Canada's action without attempting to negotiate on the conservation issue was also problematic.
Ultimately the dispute was settled with the help of EU mediation, and agreement was at least reached on the
narrow issue of the turbot stock. In terms of results, Canada succeeded in securing an agreement on
conservation measures through its action in the Estai case. However, the fact remains that Canada continues
to support its extension of the application of conservation measures, a matter of domestic law, from its own
EEZ into adjacent international waters. Thislingering state of affairs may well giveriseto new disputesinthe
future.

Rather different was the Southern Bluefin tuna Case. At the time of the dispute the parties were already
signatory to a treaty on southern bluefin tuna and the coastal states (Australia and New Zealand) and the
fishing state (Japan) were collaborating in measures to conserve the stock. Moreover, the treaty provided
mechanisms for the resolution of disputes. However, negotiations broke down over the size of the resource
and the potential catch, and Japan dispatched a survey vessel to study the catch for itself. The coastal states
demanded a ban on this survey, presenting a case for this action to ITLOS. At heart in this dispute was an
opposition between two fundamental principles: Japan felt optimal use should be determined on the basis of
the best scientific evidence available, whereas the coastal states invoked the precautionary principle from the
standpoint of the environment and biodiversity. This episode raises problems for the cause of ocean
governance. Despite the prior agreement of a treaty among the three parties and a separately agreed
mechanism for mediating disputes, the case was referred to ITLOS as a problem relating to UNCLOS. This
action raised the issue of treaty parallelism. The same quandary arose in the Mox Plant case referred to
ITLOS shortly thereafter, which exposed parallelism between UNCLOS and OSPAR, an environmental
treaty. When multiple treaties differ in the regulations they apply and their procedures for conflict resolution,
the questions arise of deciding which treaty's duties apply and which treaty's resolution mechanism is to be
used. Solving points of issue that are disputed in multiple overlapping treaties is a serious legal concern for
the cause of ocean governance.

This dispute raised the problem of treaty parallelism because of conservation measures agreed between
coastal states and fishing states. Leaving the legal technicalities aside for the moment, in the case of the
Southern Bluefin Tuna Treaty, a fundamental problem for ocean governance is the fact of a dispute between
countries that were cooperating on the preservation of a resource within the framework of atreaty. Fishing
vessels from South Korea, Taiwan and others fish in the same high seas but, since they are not bound by the
duties imposed in the treaty, there is no basis for regulating their actions. For these third parties, the treaty
simply provides a free ride and no issue of treaty parallelism arises. If such a dispute were brought before
ITLOS as aproblem under UNCLOS, the coastal states would have a case to bring against the fishing states.
However, the provisions in UNCLOS on highly migratory fish species, which require members to make
efforts to preserve and make optimum use of resources through conservation measures, are lacking in detail
and offer little basis for judgment. Thisiswhere the limitations of relying on agreements on high-seas fishing,



and therefore the limits of international law in achieving ocean governance, are exposed. Efforts are now
underway to bring South Korea and Taiwan into the framework of the Southern Bluefin Tuna Treaty.

As | will describe later, a convention on fishing in the high seas was later reached on straddling fish
stocks and highly migratory fish stocks and some rudimentary rules and regulations were put in place.
However, these apply to specific regions. To be effective in preserving fish stocks, they must be completed
with the agreement of coastal and fishing states. Ocean governance is anew form of governance, preferential
to neither coastal states nor fishing states. Bringing such an agreement among nations to fruition is bound to
present some difficult issues.

4. Amending the Flag Sate Jurisdiction

Two mgjor problems confront the promotion of ocean governance. One is that, in lawmaking, the
principle of consensualismis one of the cornerstones of theinternational order. The other isthat maritimelaw
invests flag states with the principal duty of enforcement. Consensualism requires signatories to a treaty to
offer incentives to non-signatory parties to join, while ensuring that the content of the treaty is something
these third parties can abide by. Recently, however, an entirely new phenomenon has emerged in the
framework to support the international maritime order. | will turn presently to a ssmple introduction of this
phenomenon, while examining the questions at the heart of the approach of securing the ocean.

In the interests of protection and optimal use of fish stocks, UNCLOS was supplemented with the
conclusion of the United Nations Convention on Ocean Fishing Operations. In this convention, signatories
agreed that countries participating in high-seas fisheries were bound to take certain measures to protect
stocks, based on a preventative approach. At the very least, the existing state of affairs, in which some
countries left their own vessels completely unregulated, making the high-seas fisheries a free-of-all, was
sharply curtailed. On the enforcement side, flag-state jurisdiction was attenuated, as this principle was one
factor in the ineffectiveness of the system of regional fishing treaties. To ensure strict compliance in the
fishing grounds, the signatory nations agreed to measures to control their fisheries, including the right to
assign inspectors to board and inspect other countries' vessels. Moreover, flag states notified of a breach of
the convention are obliged to investigate immediately and to report to the notifying country what measures
they have taken. Of course, these procedures for inspecting catch can only be applied among countries that
have signed the convention, effectively entrenching flag-state jurisdiction deeper than ever in non-signatory
countries. Thisis consensualism'sfatal flaw. Nonetheless, among signatory states, it is now possible to board
and inspect other countries' vessels on the high seas. These inspections are to be carried out by the inspecting
agencies stipulated by each country, the "treaty agencies," thus enshrining the practice of dédoublement
fonctionnel in each country and taking an important step toward "governance without government.”

However, because flag-state jurisdiction is still supported in relations with non-signatory countries, the
stronger regulation of high-seasfisheries by regional treaties becomes, the greater the danger becomesthat an
increasing number of shipswill switch registration to countries that have signed neither the United Nations
Convention on Ocean Fishing Operations nor aregional treaty. The problem of illegal, unregulated and/or
unreported fisheries (IUU fisheries) requires an urgent response. When vessels transfer their nationality to
countries that are outside the treaty framework and therefore not bound to its duties, becoming



flag-of-convenience vessels, they are effectively unregulated and need not report their activities to anyone.
This situation does not serve the needs of ocean governance at al.

As a result of the catch restrictions provided in the Southern Bluefin Tuna Treaty, Japan's southern
bluefin tuna fleet inevitably dwindled, yet some of the ships were sold to Taiwanese and other interests,
increasing the size of the Taiwanese fishing fleet in the region. The United Kingdom encountered the same
problem when it eliminated much of its fleet of trawlers. Clearly, regulation must extend to the control of
flag-of-convenience ships and the transfer of ships nationality. On this point, a compliance agreement has
been concluded at the FAO. While it upholds flag-state jurisdiction in principle, the compliance agreement
establishes a framework for heightened effectiveness in preserving and maintaining optimal use of fish
stocks.

Revisionsto flag-state jurisdiction are also being considered in the fight to prevent terrorism at sea. The
IMO is currently deliberating on a revised version of the Convention for the Suppression of Unlawful Act
against Vessels at Sea (known asthe SUA Treaty or "anti-seajacking” treaty). In the revised version, the scope
of crimes covered by the treaty is broadened to include the transport of items banned in other treaties, such as
weapons of mass destruction (WM Ds) and biochemical weapons. In enforcement measures on the high seas,
the revised treaty empowers signatory countriesto order the detention, inspection and search of the vessels of
other signatory countries if the vessel's nationality is that of a signatory country or if the vessel is entering
international waters from the territorial waters of a signatory country. Similarly, the United States is backing
a Proliferation Security Initiative (PSl). This is an effort to reach an agreement in which ships passing
through territorial waters can be boarded and searched, even without flag-state agreement, if they are
traveling to or from countries in which proliferation of WMDs is a concern. Reservations have been
expressed about this proposal in terms of international law and by the international community, not least the
UN Security Council, asit is unclear at this point to what degree boarding and inspection of "third-country”
(non-signatory) vessels would be permitted without a clear statement of interpretation by coastal states. In
any event, thisaction raisesthe possibility of policing at the marine transport phase, in this case to prevent the
proliferation of WM Ds and ensure the security of states that may be targets of terrorist attacks. Given that the
origina purpose of the SUA Treaty was to ensure the safety of the ships themselves at sea, this proposed
revision greatly exceeds the original objectives of the treaty, aiming to suppress the use of ships as weapons
in mounting terrorist assaults on land. The emphasis of the treaty would be diverted to the security of
land-based populations.

The principle of flag-state jurisdiction was originally introduced to avoid harm to the interests of
international shipping by the intervention of other countries warships. Although according exclusive
authority to the flag state was of course no panacea, the only remaining threat to the national security of
coastal states was piracy. With the ongoing development of the seas, expanding internationa trade, the
growing size of ships and deployment of new fishing technologies, the use of the sea has come to have
enormous impact on the peace and order of coastal states, exposing glaring weaknesses in flag-state
jurisdiction.

A number of mechanisms have been introduced in a bid to overcome the limitations of flag-state
jurisdiction with respect to marine pollution. As the international shipping industry suffers a downturn
coupled with intensifying competition, flag-of-convenience vessels are growing increasingly common. It is



increasingly urgent that the world community find a workable aternative to flag-state jurisdiction. One
important point will be to provide incentives to ship captains, ship-owning companies and shipping
companies to prevent pollution. The introduction of the oil record system failed to stem the problem of
marine pollution, but the installation of oil treatment facilities in ports and subsidies on processing fees
reduced the problem of discharge at sea significantly. Similarly, regulations on defects in ship construction
that cause pollution have long been under port-state control, and inspection by port states has gained wider
recognition as these states tend to be "vessel-friendly." The expansion of flag-of-convenience registration
will raise the pressure to strengthen port-state initiatives to regulate substandard vessels over which flag
states fail to exercise control. For port states, the passage of substandard vessels through their territorial
waters represents a security problem. As part of this movement to tighten port-state control, UNCLOS has
been amended to introduce a system for enforcement by coastal states and port states against acts of pollution
that violate international standards as described earlier. Even with these regulations strengthened, however,
enforcement incurs considerable cost on port states. These costs should in theory be paid out of registration
fees levied on vessels by their countries of registration, but this system was destroyed by the
flag-of-convenience problem. One initiative to ensure the security of vessels, enthusiastically embraced by
many ship-owners, isto establish and industrial NGO that will inspect and grade vessels on safety, based on
criteria set by the IMO. The grading system in question is already used by insurers and could well emerge as
an important point of competition in the shipping business. With international organizations, national
governments and NGOs working together, a number of effective mechanisms to prevent pollution can be
expected to emerge in the near future.

5. Conclusion

In thisdiscussion | have explored the significance of various attempts to construct new mechanismsin
support of the international marine order. From the point of view of ocean governance, these efforts are no
more than moves to compensate for the shortcomings of flag-state jurisdiction. It is possible that a major
revision of the traditional maritime system would open a Pandoras box, throwing the order of the seas into
chaos by fomenting confrontation among coastal states, states that use the oceans and states that are active on
the oceans. For example, one recent proposal advocates the establishment of marine protection zones, made
up of EEZs and areas of the high seas. Coastal states would have unilateral right to establish such zones, with
the right not only to ban fishing and other economic activitiesin the marine protection zones but to restrict the
passage of other countries vessels as well. It is hard to deny that such a measure is essential for the
preservation of natural features that are valued as World Heritage sites, but to states that use the oceans it
appears to be just another way for coastal states to fence off the ocean for themselves under a pretty new
name, and raises the danger of foreign vessels being gected from EEZs. Unless such measures are strictly
reserved for areas with afragile environment or other special conditions, and unless the unilateral power of
coastal states to declare such reasons is scrapped, the strife this motion brings to the international marine
order may well be ferocious. Constructing a marine order which servesthe common interests of international
society while allaying the sense of insecurity of coastal statesisthe surest way forward to securing the ocean.
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MARITIME TERRORISM:
THREATSAND RESPONSES

Stanley B. Weeks
Senior Scientist, Science Applications International Corporation

SUMMARY

Eventsin recent years have heightened international concern over maritime terrorism. The
terrorist attack on the USS Cole in Aden, Y emen in October 2000, the 11 September 2001 terrorist attacks
in the United States, and the October 2002 terrorist attack on the oil tanker Limberg were key events. The
general heightened terrorist aert status since the 11 September attacks has resulted in increased recognition
of the broad possibilities of maritime terrorism—threatening commercial shipping as well as naval vessels,
in portsaswell as at sea. This new appreciation of the potential possibilities of maritime terrorismis
leading to organizational, operational, and technological and policy initiatives by the international maritime
community to address the problem, and also leading the United States and other nations to enhance
international cooperation against maritime terrorism. Key elements of this response include Navy-Coast
Guard cooperation and increased regional maritime operational cooperation.

The major problems in sea lane security—terrorism, piracy, maritime drugs/smuggling, and illegal
migration—all have a strong “law enforcement” aswell as naval aspect. The nature and relationship
between the military (Navy) and civilian law enforcement agencies vary from country to country
throughout the Asia-Pacific region. This complicates cooperation, requiring not simply Navy-to-Navy
coordination, but also understanding and interagency coordination between the Navy and civilian maritime
law enforcement agencies—within each country and between countries. The experience of the U.S. Navy
and the U.S. Coast Guard in cooperation in maritime law enforcement offers some potential ideas regarding
the need and modalities for broader Asia-Pacific interagency cooperation in safeguarding the security
environment of the sealanes.

Although a considerable part of the threat of maritime terrorism and piracy must be addressed at
the national level, in ports and territorial waters—and thus the importance of national Navy-Coast Guard
cooperation--other aspects of the maritime terrorist threat must be addressed at the global level by the
current work of the IMO, regional shipping organizations, and even the recent APEC shipping security
initiative, to establish global standards for anti-terrorism security for ports, containers, and ships. However,
there still remains the real need for regional cooperation to operate against the terrorist threat against ships
underway at sea, particularly in the sealanes and choke points of the Asia Pacific region.

Now is the time to consolidate the gains achieved in maritime confidence-building and
transparency over the past decade and move to “Securing the Oceans’ through Asia Pacific Maritime
Operational Cooperation against the new maritime terrorist and other threats to critical Asia Pacific sea
lanes and choke points.



MARITIME TERRORISM:
THREATS AND RESPONSES

Stanley B. Weeks

OVERVIEW

Events in recent years have heightened international concern over maritime terrorism. The
terrorist attack on the USS Cole in Aden, Yemen in October 2000, the 11 September 2001 terrorist attacks
in the United States, and the October 2002 terrorist attack on the oil tanker Limberg were key events. The
general heightened terrorist alert status since the 11 September attacks has resulted in increased recognition
of the broad possibilities of maritime terrorism—threatening commercia shipping as well as naval vessels,
in ports as well as at sea. This new appreciation of the potential possibilities of maritime terrorism is
leading to organizational, operational, and technological and policy initiatives by the international maritime
community to address the problem, and also leading the United States and other nations to enhance
international cooperation against maritime terrorism. Key elements of this response include Navy-Coast
Guard cooperation and increased regional maritime operational cooperation.

THE MARITIME TERRORISM POSSIBILITIES

Terrorist events of the past two years have provided the United States and the international
maritime community a sobering wake-up call on the possibilities of maritime terrorism. An appreciation of
the breadth of this threat is essentia to understanding the nature of organizational, operational, and
technological and policy initiatives needed to counter the threat—as well as the essentiality of enhanced
Navy-Coast Guard and regional maritime operational cooperation.’

The potential for maritime terrorism is not a peripheral problem that can be ignored or wished
away, but a central threat that must be addressed. The great majority of world trade is transported by ships,
and the volume of seaborne trade is expected to double in the next fifteen years. In an increasingly
globaized world, this means that maritime terrorism can cripple a centra component of the global
economy that isthe basis for global prosperity and economic development.
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the board of directors of the USCSCAP, and is the US representative of the international CSCAP Maritime
Cooperation Working Group. He served as a military analyst for CBS News, and is the co-author of “The
Armed Forces of the USA in the Asia-Pacific Region.”




The maritime terrorism problem may be analyzed in two mgjor areas of threat—threats to naval
vessels and naval bases, and threats to commercial shipping, both underway and in ports. To date, the most
publicized threats to naval vessels have been suicide small boat attacks—such as that on the USS Cole in
2000, and the recently revealed plots by Al Qaeda members based in Morocco to attack US and UK ships
in the Straits of Gibraltar.? But there are other maritime terrorist threats to naval vessels, at sea or in port,
such as underwater swimmers with explosives, aircraft (manned or unmanned), or even aterrorist mini-sub.
Maritime terrorist threats to commercia shipping include threats inport (in the U.S. or overseas) and
underway (particularly in straits/restricted waters, but aso on the high seas). Commercia shipping
includes not only merchant ships—including oil and chemical carrying tankers, liquefied natural gas (LNG)
carriers, and ships transporting nuclear materials for reprocessing—but also passenger ships such as large
cruise liners and passenger ferries.

There are numerous “high profile’ options for maritime terrorism to attack commercia shipping,
in addition to potential maritime terrorist acts by suicide small boats, aircraft, or swimmers (similar to those
possible for naval vessels). Suicide small boat attacks, like that on the USS Cole, could aso be directed at
commercial shipping. Indeed, the October 6, 2002 explosion and fire aboard the French oil tanker Limburg
off the coast of Yemen was just such an attack. Beyond the immediate ship targeted by such an attack, the
potential damage to the marine environment and costs (direct and indirect) to the global oil and shipping
markets are most serious. Another possibility is that, like the commercial aircraft used in the 11 September
terrorist attacks in the United States, terrorists could seize a merchant ship and use the ship itself as a
weapon, driving it into other ships, into port or commercial facilities (including refineries), or into oil/gas
platforms at sea. Similarly, a cruise ship or passenger ferry could be hijacked, with up to thousands of
passengers onboard.® Oil/gas platforms at sea could be attacked or seized by maritime terrorists, with the
loss of hundreds of lives and—as with commercial ships such as oil/chemical tankers, LNG carriers, and
nuclear material transport ships—the creation of an environmental disaster far worse than that of the Exxon
Vadez. Maritime terrorists can also use commercia shipping and containers to transport weapons and
even personnel. (The Al Qaeda terrorist network has been reported to own 23 ships, and a mgor
multinational “Leadership Interdiction Operation” (LIO) in the Arabian Sea/lHorn of Africa area has been
underway since the fall of 2001 to prevent Al Qaeda personnel from escaping by sea.)

Indeed, perhaps the most serious impact of maritime terrorism would result from the use of
commercial shipping and containers as a delivery platform for Weapons of Mass Destruction (WMD). As
will be further discussed below, maritime terrorists could use commercial shipping/containers to import a
nuclear weapon, “dirty” bomb with radiological material, or chemical and biological weapons.

RESPONSESTO THE MARITIME TERRORISM THREAT

Since the October 2000 terrorist attack on the USS Cole, the U.S. response in countering the
maritime terrorism threat to naval vessels has been intensive. Many of these responses are also relevant to
many aspects of defense of commercial shipping against maritime terrorism. Since the Cole attack, the U.S.
Navy changes to anti-terrorist force protection (AT/FP) policies have focused on severa critical areas.



Intelligence, doctrine, and aerting procedures (tactics, techniques and procedures) have been improved, as
has training.* Action is ongoing to improve ship sensors and armament to deal with the detection and
response to close-in terrorist threats to ships. Perhaps most important—and of most relevance to aso
countering maritime terrorist threats to commercia shipping—is enhanced port security, from the gate to
the waterfront. This includes increased standoff zones seaward of the piers (for example, the Los Angeles
Times reports a 500 yard security zone and a 100 yard no-go zone being established.)® Pierside, there are
increased security patrols and barriers. At the entry to the nava base/port, enhanced entry security and
barriers provide a first line of defense landward. For naval vessels underway at sea, recent enhanced
defenses against the maritime terrorist threat includes the stopping and searching of suspicious vessels in
the Arabian Sea/Horn of Africa area—with the explicit official Notice to Mariners warning that “any
perceived hostility to U.S. or officia coalition naval units will result in the destruction of the commercial
vessel.” Since September 2001, the U.S. has aso frequently maintained a ship on patrol in the critical
Strait of Malacca to counter terrorists or piracy (the threat of pirates approaching or boarding ships in such
critical restricted waters being virtually indistinguishable in action from a maritime terrorist act.)® Indeed,
in mid-April 2002, the U.S. ship then in the Strait of Malacca was joined by a warship of the Indian Navy
in a joint patrol.” These anti-terrorism/piracy patrols in the Strait of Malacca have not resulted in any
terrorist or pirate seizures, but the deterrent effect is suggested by a simultaneous decline in piracy attacks
inthisarea

RESPONSESIN PORTS

Port security (particularly in commercial ports, with their traditionally more open access and high
traffic volumes) is clearly the greatest challenge to respond to the threat of maritime terrorism. The fact
that the maritime terrorist threat with the most serious consequences is the import in commercial
ships/containers of Weapons of Mass Destruction (nuclear, radiological, chemical or biological) makes port
security an even greater priority. However, in the United States alone, there are 361 ports (50 of them
major ports), through which pass each year $750 billion in cargo (equal to 20 percent of the U.S. economy).
Globally, there are nearly 4,000 ports and 46,000 vessels in the world maritime transportation system. U.S.
ports receive six million cargo containers—only two percent of which have in the past been physically
inspected by Customs, and all of which could carry terrorist personnel, explosives, guns, or WMD.2 The
problem is clear—how to ensure that commercial ships/containers are not used as a terrorist tool. This
problem isalso real, not just hypothetica—the Al Qaeda explosives used to blow up U.S. Embassiesin two
East African countriesin August 1998 arrived by ship in Kenya® In late September 2001, Italian authorities
discovered an Arab man in a container onboard a ship about to sail for Halifax, Canada, equipped with
satellite and mobile telephones, a computer, an aircraft mechanic’s certificate, and plans and security passes
for airports in Canada. In May 2001, U.S. Senator Bob Graham (Chairman of the Senate Intelligence
Committee) revealed that 25 “extremists’ had recently entered the U.S. hiding in cargo containers.™

Changes in organization, operations, and technology and policy are being implemented by the
United States to enhance port security against maritime terrorism.  Organizationally, the U.S. created in
early 2003 a new cabinet Department of Homeland Security, which would include several of the agencies



most critical to port security, such as the Coast Guard, Customs and Border Patrol, and Immigration and
Naturalization Services. The first element of enhanced port security is improved intelligence sharing
between the Department of Homeland Security and other government agencies such as the Defense
Department, FBI, CIA, and Drug Enforcement Agency. Operational measures have aso been taken to
tighten port security, including establishing port security zones landward and seaward (including 24 hour
patrols and even random underwater sweeps), and increased law enforcement personnel and responders.
The U.S. Coast Guard has required (since September 2001) 96 hours advance notice of entry to U.S. ports
for certain vessels of concern. Measures have been taken to restrict free access to piers and to screen
personnel working in ports, although these measures have proven difficult to implement in heavy trafficked
(and unionized) busy commercia ports. A new program of Sea Marshals has now been established, to
board and inspect selected ships at sea and escort them to and from ports. The U.S. Congress has recently
passed the Maritime Transportation Security Act of 2002, requiring the U.S. Coast Guard to conduct
vulnerability assessments on U.S. and foreign ports (with entry to U.S. ports potentially denied to ships
coming from foreign ports lacking antiterrorism measures.) That bill aso requires that a cargo
identification and screening system be developed and maintained for all containers shipped to or from the
United States.™

Since September 2001, the U.S. Coast Guard has assumed a leading role in U.S. and international
initiatives to enhance port security. The Coast Guard has traditionally played key rolesin port organization
through its missions as Port Captains, Marine Inspection, and Marine Pollution Control. However, port
security previously was less than two percent of daily Coast Guard operations. Since September 2001, port
security has grown to between 50 and 60 percent of daily Coast Guard operations.> The Coast Guard has
extended the security zone to seaward through such measures as the 96 hour advanced notification
reguirements for port entry, and has received authority to stop ships 12 miles (instead of 3 miles) from port.
In November 2001, Coast Guard Commandant Admiral James Loy presented the 162 nations of the UN’s
International Maritime Organization in London with several key proposals to improve maritime security
against the terrorist threat.”* In December 2002, the IMO adopted the International Ship and Port Facility
Security (1SPS) Code, to take effect in July 2004. This ISPS Code requires security plans for ships, port
facilities and offshore terminals, and requires assessment of vulnerabilities of ports to terrorist attacks.
Also, automatic identification systems (transponders) must be fitted on al larger ships. Additionally, the
International Labor Organization annual conference in June 2003 required the more than one million
seafarers to be fingerprinted for new identity cards.

The Coast Guard and the new Customs and Border Patrol agency in the Department of Homeland
Security have also been acting to address the potential threat from the six million containers now entering
U.S. ports each year largely uninspected. The key to thisis the concept of “point of origin” inspection and
certification of containers destined for U.S. ports. As described by the U.S. Customs Commissioner, the
goal of the “Container Security Initiative” is to reach agreements with the governments of the 20 major
world ports (19 had agreed as of early October 2003) that account for 68 percent of all container traffic to
the U.S,, to provide U.S. Customs personnel to assist national port personnel in inspecting and certifying
“high-risk” containers before they are shipped to the U.S. (eventually, containers would aso use container



identification tags with anti-tampering devices and GPS technology tracking ability.)** In March 2002, the
U.S. sent Customs inspectors to the three largest Canadian ports (and Canada sent its inspectors to two U.S.
ports). In September 2002, the U.S. signed similar agreements for “point of origin” customs inspections
with Singapore, Malaysia (for the ports of Port Klang and Tanjung Pelepas in Johor), Hong Kong, and
Japan (for the ports of Tokyo, Y okohama, Kobe, and Nagoya). Similar agreements have been reached for
major ports in the Netherlands, Belgium, France, and Germany. Indeed, only the port of Kaohsiung
remains to be agreed out of the top 20 ports. Although some nations initialy resented this U.S. push for a
more intrusive customs inspection presence in foreign port security, not to mention the associated costs of
technology improvements, the fact remains that only “point of origin® inspections offer the prospect to
reduce the remaining cargo arriving in U.S. ports to an amount low enough to be practically inspectable.
Clearly, it is likely that the international shipping community and other nations have now concluded that
(as with the U.S. national requirements for double-hulled tankers), they must adapt to new U.S.
requirements, since they cannot afford to have their shipments to the world’s largest economy delayed or
even blocked from entering.

Other vulnerabilities to maritime terrorism, noted in previous writings, still require addressal. First
there is a need for improved technologies for port security—in command and control and communications,
surveillance sensors (radar and sonar), perimeter detection sensors, unmanned surface vessels (such as
SAIC's Unmanned Harbor Security Vehicle),®> and even unmanned aerial vehicles for surveillance of port
areas, as well as affordable inspection technologies for container screening (such as SAIC's Vehicle and
Cargo Inspection Systems [VACIS]). The traditional shipping industry practice of openly providing
sensitive information on hazardous cargo must be curbed. The IMO still must come to grips with the
widespread problem of fraudulent certificates for ships.’® Future port development worldwide must
eventually address the great problem today of the proximity to ports of dangerous industrial areas—
refineries, petroleum tanks, and chemical and hazardous waste facilities.!” The international legal regime
to detain and prosecute terrorists must also be enhanced, particularly through the adherence of al nations to
the 1988 UN Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation
(Rome Convention).

THE CHALLENGE OF NAVAL/MARITIME AGENCIES COOPERATION IN SEA LANE
SECURITY

The major problems in sea lane security— terrorism, piracy, maritime drugs/smuggling, and illegal
migration—all have a strong “law enforcement” as well as naval aspect. The nature and relationship
between the military (Navy) and civilian law enforcement agencies vary from country to country
throughout the Asia-Pecific region. This complicates cooperation, requiring not simply Navy-to-Navy
coordination, but also understanding and interagency coordination between the Navy and civilian maritime
law enforcement agencies—within each country and between countries. The following discussion briefly
examines the experience of the U.S. Navy and the U.S. Coast Guard in cooperation in maritime law
enforcement, both as a factual datapoint and as for the potential lessons it might hold regarding the need



and modalities for broader Asia-Pacific interagency cooperation in safeguarding the security environment
of the sealanes.

MARITIME LAW ENFORCEMENT—THE UNITED STATES NAVY/COAST GUARD
EXPERIENCE

Background

The United States has a particular system of maritime law enforcement, based on a unique and
close relationship throughout over two hundred years of US history between the US Navy and the fifth
Armed Service, the US Coast Guard. Due to the Posse Comitatus Act, passed by Congress in the period
after the US Civil War to prohibit the other federal Armed Services from being used as civilian law
enforcement officers, the US Coast Guard is the only US Armed Service with law enforcement authority.*®
Notwithstanding these formal restrictions, there is a close history of cooperation in maritime law
enforcement, and in other missions, between the US Navy and the US Coast Guard. In peacetime, the US
Coast Guard is an independent agency in the new civilian Department of Homeland Security, but the Coast
Guard and its historic predecessors, starting with the 1790 Revenue Marine (which served with the US
Navy during the Quasi-War with France after 1797), have actively participated in every mgjor US war, and
in the two World Wars the Coast Guard was in fact transferred to the Department of the Navy.”® In more
recent major conflicts, US Coast Guard units served in coastal interdiction and maritime operations in
Korea and Vietnam, and in port security and maritime interdiction operations in the Persian Gulf, Red Sea,
and off former Yugoslavia, and during the Iraq war. The U.S. Navy’s support for the US Coast Guard lead
role in maritime law enforcement has grown in recent years, at the same time as there has been greater US
Coast Guard support for traditional naval international missions. The recent commitment of these two US
maritime servicesto a “National Fleet” reflects, and will further advance, increasing mutual support of both
services.

ROLE OF THE US COAST GUARD

The US Coast Guard has four principal missions. (1) Maritime Safety; (2) Maritime Law
Enforcement; (3) Marine Environmental Protection; and (4) Nationa Defense. Although the first major
review of Coast Guard roles and missions since 1982 was recently completed, these four basic US Coast
Guard missions are unlikely to change.’ The missions are supported by seven major operating program
areas of the Coast Guard, including particularly “Enforcing Maritime Laws and Treaties,” as well as Search
and Rescue, Marine Safety, Marine Environmental Protection, Aids to Navigation, Defense Readiness, and
Ice Operations.*

The US Coast Guard’'s Maritime Law Enforcement (MLE) Program is responsible for enforcement
of laws and treaties in three major areas—Living Marine Resources, Drug Interdiction, and Alien Migrant
Interdiction.



COAST GUARD - NAVY LAW ENFORCEMENT COOPERATION

The US Coast Guard conducts these three major Maritime Law Enforcement missions often
simultaneously with its other major missions such as Search and Rescue, and often with the support of the
US Navy. As US Navy leaders recently stated “Navy ships are assisting in Coast Guard missions for
peacetime operations in this hemisphere. The Navy supports counter-drug operations on a daily basis, and
remains available to assist the Coast Guard during periods of crisis, such as mass migrations, major search

and rescue operations or other significant maritime events.” %

(Indeed, Navy ships were deeply involved in
this decade in supplementing the Coast Guard in Cuban and Haitian migrant search and rescue and
interdiction and in assisting Coast Guard rescue and recovery efforts after general major air disasters.) As
noted earlier, there is also domestic legal authority for the Coast Guard to request assistance from the Navy
and other Federal agencies in performing its duties, and there are even exceptions alowing use of other
military forces in law enforcement, in cases of extra-territorial actions and with prior approval of the
Secretary of Defense or the Deputy Secretary of Defense. For example, in October 1996, such an
exception was made to allow US Marine Corps backup to a Coast Guard Law Enforcement Detachment

boarding a merchant ship off Bermuda carrying 83 violent illegal migrants.®

In the specific area of counterdrug operations, the US Navy supports the Coast Guard as lead
agency for Detection and Monitoring. With their advanced radar and communications systems, Navy ships
and aircraft are vital information collection and tracking assets for drug interdiction.”* The US Navy
currently provides continuous presence of two vessels in the Caribbean and normally one in the Eastern
Pacific dedicated to counterdrug operations. Although the US Navy does not have law enforcement
authority, and the Coast Guard has the lead in Interdiction and Seizure and Arrest, Navy vessels can also
serve as interdiction and seizure and arrest assets by embarking Coast Guard Law Enforcement
Detachments (LEDETSs). LEDETSs typically deploy on Navy vessels for 6-7 weeks. The LEDET program
averages about 35 deployments a year onboard US Navy frigates, destroyers, and cruisers. The main
operating areas for these deployments are the Transit Zone areas in the Caribbean and the Eastern Pacific.
Overall, LEDETs from US Navy platforms average 100 boardings of suspect vessels a year.> LEDETSs
from Navy ships this decade have also conducted tens of thousands of searches of ships suspected of
violating UN embargoes on Irag and former Y ugoslavia.®®

The US Coast Guard, in turn, has in the post-Cold War period increasingly cooperated with and
supported the US Navy and US regional Combatant Commanders through peacetime engagement
international operations. In the law enforcement area, the Coast Guard has had the lead role in cooperative
programs and law enforcement training of maritime forces, particularly in Caribbean States, including
organizing and training (with Canada) a coast guard in Haiti and, more recently, deploying a support tender
to the Caribbean to train regional coast guards. There is even an informal working relationship with the
Cuban Border Guard to facilitate migrant interdiction and counterdrug operations across the Florida Straits.
The US Coast Guard has also developed a working relationship in fisheries enforcement in the Bering Sea
with the Russian Federal Border Service?” The US Coast Guard provides extensive training in US Coast
Guard facilities and through overseas Mobile Training Teams (MTT). Since 1986, over 5000 MTTs have
deployed in. 65 countries. The US Coast Guard each year trains 2000 personnel overseas through MTTs



and 300 personnel at its schoolsin the US. In addition to the traditional deployments of Coast Guard ships
with US Navy forces in the annual UNITAS exercises in the Caribbean and South America, recent years
have seen Coast Guard units increasingly active in US overseas peacetime engagement deployments. This
is not surprising, given that a majority of the world’s “navies’ are closer in size and mission to the US
Coast Guard than to the US Navy. Also, Coast Guard “white hull” ships—with their prime missions of
humanitarian search and rescue, safety, and law enforcement—are often more acceptable and their presence
a less sensitive issue to other nations (for example, in Haiti in 1994, US Coast Guard ships were able to
continue contacts after US Navy ships had been turned away.) So in recent years, at the request of US
regional Combatant Commanders, Coast Guard cutters have forward deployed to the Mediterranean, Baltic,
and Black Seas, the Persian Gulf, and to join US Navy forces in the annual CARAT exercises in Southeast
Asia. Recently, the Coast Guard deployed a cutter, for the first time since World War |1, with a Carrier
Battle Group.”? Also, Coast Guard port security units and aviation units have deployed to Turkey, the Red
Sea, the Persian Gulf, and South Korea. In the Pacific region, in the Philippines the US Coast Guard has
conducted an initial assessment for a US aid project on waterways management, and has transferred patrol
boats to the Philippines. In September 1999, the first student from Singapore attended the US Coast Guard
National Search and Rescue (SAR) school, and the US Coast Guard is conducting ajoint SAR course at the
Civil Aviation Center in Singapore. The Coast Guard is conducting a maritime needs assessment for
Vietnam as a follow-on to bilateral exercises. A Coast Guard MTT recently visited Japan to assist their
containerized inspection efforts. And twenty six Asia-Pacific regional states have personnel who have
attended Coast Guard training courses in the US, or have received MTTs. Of particular note, in 1999 the
US Coast Guard responded to migrant smugglers from the PRC targeting Guam for landings by deploying
additional assets (a High Endurance Cultter, a C-130 aircraft, and an additional patrol boat and buoy tender)
to supplement the normal Coast Guard assets (a patrol boat and buoy tender) in the forward Pacific region.
In this Guam operation, over 18 smuggling ships were interdicted, and 1100 migrants returned.”

FUTURE USNAVY/US COAST GUARD COOPERATION

The historic close cooperation between the US Navy and the US Coast Guard will likely continue
and intensify in coming years. As the Coast Guard 2020 future vision document makes clear, the Coast
Guard will be increasingly called on as America's Maritime Law Enforcer, with clear scope for support
from the US Navy. A 1995 agreement between the Secretaries of Defense and Transportation assigned the
US Coast Guard four major national defense missions in support of US regional Commanders-in-Chief: (1)
Maritime Interception Operations, (2) Military Environmental Response Operations, (3) Port Operations,
Security, and Defense (in the US and overseas), and (4) Peacetime Military Engagement. In this latter area
of engagement operations, the US Navy recently noted “The Coast Guard brings unique coast guard-type
skills to the world's maritime and naval services.... However, there are limits to Coast Guard's ability to
support this mission, and the current level of effort of approximately 370 shipdays per year is appropriate
for the task.”*® The Navy also noted the need for Coast Guard assistance in even a Major Theater War,
such as the recent Iraq war, specificaly for port security and defense, environmental disaster response, and
perhaps in coastal interdiction operations and “to escort high value sealift ships in medium and low threat



environments.” Although some perceive a potential Navy/Coast Guard battle over the overseas regional
engagement mission, the fact is that a Coast Guard with 41 major cutters (twelve frigate size, 3000 ton,
HAMILTON Class High Endurance Cutters, and 29 corvette-size Medium Endurance Cutters in two
classes—thirteen 1820 ton, BEAR Class and sixteen 1000 ton, RELIANCE Class cutters), 190 aircraft, and
35,000 personnel-which would rank as the world's seventh largest “Navy”—does and must carry much
more relative weight in US maritime calculations when the US “600 ship” Navy has been reduced to 295
ships, with just over 100 of these being surface combatants.*

The way ahead for closer US Navy/US Coast Guard cooperation was outlined in the September 21,
1998 joint policy statement by the Chief of Naval Operations and the Commandant of the Coast Guard
(updated and reissued in late 2002). The objective of this policy statement was “to ensure a Navy and
Coast Guard that can support one another's missions and tasks....” * The National Fleet will be
“comprised of surface combatants and major cutters that are affordable, adaptable, interoperable, and with
complementary capabilities. ...whenever appropriate, designed around common equipment and systems,
and including coordinated operational planning, training and logistics. The Navy’s contribution will be
highly capable multi-mission Navy surface combatants designed for the full spectrum of naval operations....
The Coast Guard's contribution will be maritime security cutters, designed for peacetime and crisis-
response Coast Guard missions, and filling the requirement for relatively small, general-purpose, shallow
draft warships. All ships and aircraft of the National Fleet will be interoperable....”*® Clearly, the US
Navy seesvaluein the potential of the Coast Guard to provide supplements to the “low end” of its ship mix,
particularly as smaller US Navy frigates are retired without similar replacements. The US Coast Guard, for
its part, sees its National Fleet role as providing additional support for its new “Deepwater” program (now
in development) to acquire an integrated system of ships, aircraft, and C4l to replace its older cutters and
some older aircraft. Although the Commandant of the Coast Guard has also stated that “The Coast Guard
is not a navy but a distinctive force with a separate identity and purpose,” it seems likely that both of these
US maritime armed services, driven by their respective needs, will increasingly cooperate in future
operations.®

ASIA PACIFIC MARITIME OPERATIONAL COOPERATION (APMOC): “SECURING THE
OCEANS’ AGAINST MARITIME TERRORISM

As the earlier summary indicated, the threat of maritime terrorism is broad and growing.® (The
threat of maritime piracy at sea, often violent, is of course similar in many respects to maritime terrorism
and has been a growing concern for over adecade.) A considerable part of the threat of maritime terrorism
and piracy must be addressed at the national level, in ports and territorial waters. Thus the importance of
national Navy-Coast Guard cooperation emphasized above. But other aspects of the maritime terrorist
threat can be addressed at the global level by the current work of the IMO, regional shipping organizations,
and even the recent APEC shipping security initiative, to establish global standards for anti-terrorism
security for ports, containers, and ships. However, there still remains the real need for regional cooperation
to operate against the terrorist threat against ships underway at sea, particularly in the sea lanes and choke
points of the Asia Pacific region.



Now is the time to consolidate the gains achieved in maritime confidence-building and
transparency over the past decade and move to “security-building” through Maritime Operationa
Cooperation against the new maritime terrorist threats to critical Asia Pacific sealanes and choke points.

Geopoaliticaly, the foundation for greater Maritime Operational Cooperation has been established
by three elements. a common threat (in maritime terrorism (and piracy)), a common goal in security for the
sea lanes—increasingly essential to provide the oil/gas and trade products on which East Asian economic
development and prosperity depend, and adequate basic levels of maritime familiarity and trust to provide a
basis for initial maritime cooperation. This basic level of familiarity and trust is thanks largely to the
maritime confidence-building measures, especialy naval dialogue and visits, of the past decade. In fact,
initial elements of Maritime Operational Cooperation can be seen in a variety of recent maritime eventsin
the Asia Pacific region, including the increasing exercises and cooperation of maritime vessels from Japan
and India to help counter piracy in the Southeast Asia region, the coordination of piracy patrols by
Indonesia, Maaysia, and Singapore, US and Indian naval cooperation (including in anti-piracy patrols), and
the increasing multilateral character of major regional military exercises such as Cobra Gold and CARAT.

The new emphasis on Asia Pacific Maritime Operational Cooperation will require efforts that are
more focused, coordinated, multilateral, and interoperable. Focus is needed to identify where, in the vast
distances of sealanes between the Persian Gulf and Northeast Asia, limited naval (and perhaps coast guard)
forces should focus their Maritime Operational Cooperation. Since such cooperation would logically
consist initially of patrols of sealanes and choke points which are at greatest threat from maritime terrorists
(aswell as violent piracy at sea), an initia geographic focus might best be on sea lane patrols (and escorts
of particular selected high-value ships) from the Western to the Eastern entrances to the Strait of Malacca
For the long, open distances from the Persian Gulf exit to Sumatra, and then again from the Singapore
Straits through the South China Sea to Northeast Asia, it would probably be adequate to initially have just
informal agreements on loose coordination of periodic passages and patrols by nations having longer range
naval and coast guard vessels. Of course, both these suggested areas of operational focus will require
multinational maritime forces that coordinate their operations more closely, and are capable of at |east basic
communications interoperability.

Despite the new geopolitical context of common threat, common concern for sea lane security, and
(maritime CBM-induced) greater familiarity among regiona navies—all of which now argue for a move to
Maritime Operational Cooperation in the Pacific—there is a heed for regiona nations to first find a way to
address the details of how (and how much) to formalize this Maritime Operational Cooperation. Despite
recent progress, regional historical rivalries and territorial disputes persist, and despite the recent first
region-wide security forum in the form of the ARF, the region does not have (nor isit likely to have in the
near future) an alliance with an integrated military command structure. It was such a structure in NATO
that facilitated the establishment and operation of “standing naval forces’, and the lack of such conditions
explains why there is still no formal “Standing Naval Force Pacific” in prospect. Yet the proposed Asia
Pacific Maritime Operational Cooperation (APMOC), while not a “standing naval force”, can help provide
the essential elements of maritime security for critical regiona sealanes and choke points.
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For the Way Ahead, we might consider three paths which could be used, singly or in combination,
to promptly work out the details of how (and how much) to formalize Asia Pacific Maritime Operationd
Cooperation. The first path is for the unofficial (“Track Two”) CSCAP Maritime Cooperation Working
Group to address this as one of its priority orders of business, with a goa of passing initial ideas as a basis
for discussion at the next annual Western Pacific Naval Symposium (WPNS) Meeting in 2004. (Indeed,
Asia Pacific Maritime Operational Cooperation is consistent with two of the aready proposed WPNS
action items, Multilateral Cooperation for SLOC Security and Nava Force Protection. The second path,
then, would be for WPNS to address the modalities of this initiative at its next biennia heads of navies
meeting, to be held in Singapore in 2004. WPNS has the advantage of “unofficia” but authoritative
involvement of all key regiona naval leaders—with the disadvantage of infrequent annual meetings, which
may not pace the urgency of the current maritime terrorism problem. Another, or more likely a parallel,
path would be for the CSCAP Maritime Cooperation Working Group to forward its initial ideas to the
Spring 2004 ARF Intersessional Meeting on CBMs. This meeting is at the official (Track One) level, but
with delegations headed by diplomatic personnel; so to be most useful in endorsing and advancing ideas for
enhanced Maritime Operational Cooperation, the Spring 2004 ARF Intersessional Meeting on CBMs
should aso schedule a one day Maritime Experts Group meeting like the one it held with its October 1998
meeting. With the CSCAP Maritime Cooperation Working Group developing the initial ideas, and WPNS
and ARF then further elaborating and endorsing these ideas, enhanced Asia Pacific Maritime Operational
Cooperation can help ensure that the arms acquired by regional navies are mostly focused on the immediate
threat of maritime terrorism, and are building security for regional sea lanes and for the economies of all
the regional nations that increasingly depend on these sea lanes, thereby truly “ Securing the Oceans.”

CONCLUSION

The security environment of the sea lanes in the Asia-Pacific region is threatened by terrorism and
other extensive and complex major problems of “law and order at sea’ such as piracy, drugs/smuggling,
and illegal migration. However, there is clearly recent increased awareness and moves to further regional
cooperation in dealing with terrorism and these problems, as well as to enhance national cooperation in sea
lane security between naval and civil maritime (e.g., Coast Guard) agencies. Such enhanced nationa and
regional cooperation is likely to be the critica element in managing these threats to the security
environment of the sealanesin the Asia-Pacific region and “ Securing the Oceans.”
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ENHANCING MARITIME SECURITY IN THE STRAITSOF
MALACCA AND SINGAPORE
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Synopsis
The Straits of Malacca and Singapore are choke points on a vitally import trade route. The
international community has a great interest in ensuring the safety and security of ships exercising rights of
passage through them. Piracy and armed robbery against ships have been a threat to security in the straits
for many years, and continue to be a serious problem. The threat of maritime terrorism after September 11,
2001 makes security in the straits an even more important issue.

The most important global conventions to help deal with the threat of maritime security in the straits
are the Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, 1988
(1988 SUA Convention) and its Protocol. If all of the States in the region ratified the 1998 SUA
Convention and Protocol, these global instruments would be useful tools in combating maritime terrorism.
The Legal Committee of the International Maritime Organization (IMO) is currently considering proposals
to amend the 1988 SUA Convention and Protocol. The proposed amendments are intended to update the
convention in light of the threat of maritime terrorism. Once the proposed amendments are finalized and
formally adopted as new protocols, all States in the region should become parties to the new protocols.

The terrorist threat since September 11, 2001 has resulted in the IMO incorporating maritime
security into maritime safety. The 2002 amendments to the International Convention for the Safety of Life
at Sea, 1974 (SOLAYS), which will enter into force on 1 July 2004, will significantly increase the security of
ships and ports from acts of maritime terrorism. These amendments should help combat acts of piracy and
armed robbery against ships in the Straits of Maacca and Singapore. They should also make it more
difficult for pirates or terrorists to hijack ships.

The most vulnerable links in the global maritime security chain are the narrow choke
points on major international shipping routes such as the Straits of Malacca and Singapore.
The best option for enhancing maritime security in the Straits of Malacca and Singapore is for
the major user States and States bordering the straits to enter into cooperative burden-sharing
arrangements whereby major user States assist the States bordering the straits in meeting their
obligations to enhance security for ships passing through their waters on international
shipping routes. As the major beneficiaries of the special passage regimes in the United
Nations Convention on the Law of the Sea, 1982, it is only fair that major user States share
more of the burdens. If a pragmatic problem-solving approach is taken by both sides, it
should be possible to enhance maritime security in the straits without undermining the
sovereignty of the States bordering the straits.



ENHANCING MARITIME SECURITY IN THE STRAITSOF
MALACCA AND SINGAPORE

Robert C. Beckman

Introduction

This paper is organized into four parts. First, | will examine the issue of maritime security in the
Straits of Malacca and Singapore. This will include a brief analysis of piracy and armed robbery against
ships in the straits, and the threat of maritime terrorism in the straits. Second, | will review the Convention
for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, 1988 (1988 SUA
Convention) and argue that it could be a useful tool to combat threats to maritime security in the straits.
Third, | will outline the actions taken after September 11, 2001 by the International Maritime Organization
(IMO) to enhance maritime security through amendments to the International Convention for the Safety of
Life at Sea, 1974 (SOLAS). | will aso examine the possible impact of such actions on maritime security in
the Straits of Malacca and Singapore. Fourth, | will propose that the threat of maritime terrorism presents
States bordering the straits and user States with the opportunity to enter into cooperative arrangements to
enhance maritime security in the Straits of Malacca and Singapore. | will argue that such arrangements
could be made under Article 43 of the 1982 United Nations Convention on the Law of the Sea (1982 LOS
Convention) in such a manner that they would be consistent with the territorial sovereignty of the three
States bordering the straits.

I. Maritime Security in the Straits of Malacca and Singapore

Piracy and armed robbery against ships in Southeast Asia has been a very serious problem for the
past severa years. The problem is particularly acute in Indonesian waters, including the Indonesian side of
the Malacca Strait. Piracy attacks pose a significant threat to the safety of maritime navigation in Southeast
Asia because the Straits of Malacca and Singapore serve as a vitally important route for maritime transport
between the Indian Ocean and the South China Sea.
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In its Annual Report for 2002 the International Maritime Bureau (IMB) reported that Indonesia
recorded the highest number of attacks in the world in 2002, with 103 reported incidents. This accounted
for more than one-quarter of the world’s pirate attacks in 2002. There were also 16 reported attacks in the
Malacca Strait and 5 reported attacks in the Singapore Strait in 2002. Since most of the attacks in these two
straits are likely to have a so taken place on the Indonesia side of the straits, this means that the percentage
of attacks in waters under the sovereignty of Indonesiais actually closer to one-third of the world’s piracy
attacks, making it easily the highest risk areain the world. This trend continued in the first six months of
2003, when the IMB reported 64 attacks in Indonesia and 15 in the Malacca Strait, for atotal of 79 attacks.
Assuming that most of the attacks in the Malacca Strait were in Indonesid' s territorial sea, Indonesia again
accounted for one-third of the world' s piracy attacks.

Other disturbing trends can also be discerned from the IMB reports for the period from 1 January
2002 to 30 June 2003.

First, in most of the attacks in Indonesia the attackers were armed with guns, knives or other
weapons. Of the 68 attacks world-wide in 2002 in which the attackers were reported to have been armed
with guns, 11 were in Indonesia, 12 were in the Malacca Strait, and 4 were in Malaysia. Of the 136 attacks
in 2002 in which the attackers were reported to be armed with knives, 49 were in Indonesia. In 14 other
attacks in Indonesia in 2002 the attackers were reported to be armed with other weapons. The figures are
similar for the first six months of 2003. Of the 55 attacks world-wide in which the attackers were reported
to have been armed with guns, 19 were in Indonesia and 9 were in the Malacca Strait. Of the 80 attacks
world-wide in which the attackers were reported to have been armed with knives, 25 were in Indonesia and
2 were in the Malacca Strait.

Second, in many of the attacks in Indonesia crew members have been taken hostage, threatened,
injured or killed. For example, of the total of 191 crew members who were reported to have been taken
hostage world-wide in 2002, 77 were from ships attacked in Indonesia and 33 were from ships attacked in
the Malacca Strait, for a total of 57%. Of the 193 crew members who were reported to have been taken
hostage in the first six months of 2003, 69 were from ships attacked in Indonesia and 6 were from ships
attacked in the Malacca Strait.

Third, in the attacks in Indonesia and the Malacca Strait there has been a significant increase in the
number of vessels hijacked, especially barges. Of the total of 25 vessels that were hijacked in 2002, 7 of
the attacks were in Indonesia and 9 were in the Malacca Strait. Of the 9 vessels hijacked in the first six
months of 2003, 4 of the attacks were in Indonesia and 2 in the Malacca Strait.

On the positive side, one point can be noted. The number of attacks in the Malacca Strait and
Malaysia dropped in 2002 as a result of vigilant and constant patrols by the Maaysian authorities in their
waters and on their side of the Strait.

On the negative side, recent IMB press releases suggest a possible new trend in politically-
motivated piracy in the region. The IMB Piracy Reporting Centre issued a press release on 2 September



2003 stating that gangs of heavily armed pirates using fishing and speed boats have been targeting small oil
tankers in the Malacca Strait. The IMB reported that in late July 2003, there were three attempted boardings
in less than aweek off the Sumatra coast in the Malacca Straits. Pirates fired automatic weapons at an LPG
tanker, a gas tanker and an oil tanker.

Since September 11, 2001 there has been a fear in the region that a link might develop between
piracy and maritime terrorism in the Malacca Strait. Even if alink is not established, there is recognition
that if tankers exercising passage through the narrow choke points in the Malacca Strait can be easily
boarded by pirates, they can also be boarded by terrorists.

Japan, China and South Korea import more than 80 percent of their oil from the Gulf, and most of
this oil is carried on tankers through the Straits of Malacca and Singapore. In addition, it has been reported
that two-thirds of the world’ s liquefied natural gas (LNG) trade passes through the Malacca Strait.

Some analysts have speculated that just as terrorists used planeloads of fuel to crash into the World
Trade Center and the Pentagon, tankers carrying large cargos of chemicals or inflammable petroleum could
be hijacked and used in terrorist attacks? If such an attack took place in the Strait of Malacca or another
major channel for international shipping, trade could be serioudy disrupted, and the world's economy
could be seriously damaged.

1. 1988 SUA Convention & Protocol

Enhancing maritime security in the Straits of Malacca and Singapore is particularly difficult because
of the principles of international law of the sea governing jurisdiction over shipsin the territorial sea. Most
of the attacks on ships in the Straits of Malacca and Singapore are not piracy as that term is defined in
international law. Attacks on ships on the high seas or in an exclusive economic zone may be classified as
piracy, and every State has the right to seize the pirate ship and arrest the pirates. However, the rules on
piracy do not apply within the territorial sea of any State.

The lower half of the Malacca Strait is within the territorial sea of Maaysia and Indonesia, and the
Singapore Strait is within the territorial sea of Singapore and Indonesia. |f ships exercising transit passage
are attacked in the Malacca Strait within the territorial sea of Indonesia, the attackers have committed
offences under Indonesian law, and Indonesia has the right to arrest the perpetrators if they are on ships
within its territorial sea. Similarly if persons aboard ships engage in terrorist acts in the Malacca Strait
within the territorial sea of Indonesia, Indonesia has the right to exercise police power against the terrorists.
No other State can exercise police powers in such circumstances unless it has the express authorization or
consent of the State bordering the strait. These jurisdictional rules are sometimes a serious impediment to
suppressing terrorist acts against the safety of maritime navigation in the Straits of Malacca and Singapore.

1

Available on the web site of the IMB Piracy Reporting Centre, www.iccwbo.org, at
http://www.iccwbo.org/ccs/news archives/2003/piracy ms.asp
Joseph Brandon, op-ed comment, International Herald Tribune, 5 June 2003
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There are two globa conventions which could be of use in combating attacks on ships and oil
installations in the Straits of Malacca and Singapore. They are the 1988 SUA Convention® and its
Protocol®. The 1988 SUA Convention and Protocol were adopted in Rome on 10 March 1988 and they
entered into force on 1 March 1992. The IMO serves as the secretariat and depository for the 1988 SUA
Convention and Protocol.

The 1988 SUA Convention and Protocol follow the scheme that was first established in the
Convention for the Suppression of Unlawful Seizure of Aircraft,®> The Hague, 16 December 1970 (1970
Hijacking Convention). The scheme of the 1970 Hijacking Convention has been followed in several other
conventions that are commonly referred to as the “terrorist conventions’.® The scheme in al of the
conventions isto establish “universal jurisdiction” among States parties to the Convention.

The 1988 SUA Convention applies to the following acts that endanger the safety of international
maritime navigation:

= seizure of or exercise of control over a ship by any form of intimidation;

= violence against a person on board a ship;

= destruction of a ship or the causing of damage to a ship or to its cargo;

= placement on a ship of adevice or substance which is likely to destroy or cause damage to
that ship or its cargo;

= destruction of, serious damaging of, or interference with maritime navigational facilities;

= knowing communication of false information;

= injury to or murder of any person in connection with any of the preceding acts.

The 1988 SUA Protocol applies to the offences described in the 1988 SUA Convention when
committed in relation to a "fixed platform”, defined as an artificia island, installation or structure
permanently attached to the sea-bed for the purpose of exploration or exploitation of resources or for other
€ConomiC purposes.

States parties have an obligation to make the above offences a crime under their laws when the
aleged offence takes place in their territory. In addition, all States parties must establish jurisdiction over

Thetext of the 1988 SUA Convention is available on the home page of the Australia Treaties Library
at: http://www.austlii.edu.au/au/other/df at/treaties/1993/10.html

Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms located on the
Continental Shelf, 1988. The text of the 1988 SUA Protocol is available on the home page of the
Australia Treaties Library at http://www.austlii.edu.au/au/other/df at/treaties/1993/11.html

The text of the 1970 Hijacking Convention is available on the home page of the Australia Treaties
Library at: http://www.austlii.edu.au/au/other/dfat/treaties/1972/16.html

The other “terrorist conventions” following the scheme of the 1970 Hague Convention include: (1)
Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, signed at
Montreal on 23 September 1971; (2) Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents, adopted by the General Assembly of
the United Nations on 14 December 1973; (3) International Convention against the Taking of Hostages,
adopted by the General Assembly of the United Nations on 17 December 1979; (4) International
Convention for the Suppression of Terrorist Bombings, adopted by the General Assembly of the United
Nations on 15 December 1997; (5) International Convention for the Suppression of the Financing of
Terrorism, adopted by the General Assembly of the United Nations on 9 December 1999.
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the offence when the aleged offender is “present in their territory”, even though it has no other links to the
aleged offence.

States parties also have an obligation to take aleged offenders into custody if they enter their
territory, and to either extradite them to another State party that has jurisdiction, or to turn the case over to
their own authorities for prosecution in their courts. This is generaly referred to as the obligation to
“extradite or prosecute”. The obligation of a State to arrest alleged offenders who enter their territory
applies no matter where the offence took place.

If al the three States bordering the straits and other States in the region were parties to the 1988
SUA Convention and Protocol, persons who committed acts against the safety of international maritime
navigation would be subject to arrest and prosecution if they entered the territory of any of the States
parties. By making such persons “international criminals’ among States parties, it would practically ensure
that they had nowhere to hide.

As of 30 August 2003, 92 States are parties to the 1988 SUA Convention and 84 States are parties to
the 1988 SUA Protocol. Surprisingly, even though Southeast Asia is one of the regions with the highest
incidents of piracy and armed robbery against ships, the only ASEAN country that is a party to the 1988
SUA Convention and Protocol is Viet Nam. Hopefully the three States bordering the straits will heed the
call of the ASEAN Regional Forum in 2003 and ratify the 1998 SUA Convention and its Protocol.”

Proposals to Amend 1988 SUA Convention and Protocol

One of the initiatives of the United States after September 11, 2001 in response to the threat of
maritime terrorism was to propose amendments to the 1988 SUA Convention and Protocol in the form of
new draft protocols. The IMO Legal Committee has been considering the new draft protocols since 2002.
A Correspondence Group of the IMO Legal Committee chaired by the United States recently submitted a
report and a proposed draft Protocol for consideration at the IMO Legal Committee meeting in October
2003.°

The amendments proposed by the United States include the addition of 7 new offencesinto article
3 of the 1988 SUA Convention, four of which are concerned with activities taking place on the ship or
directed toward the ship that involve aterrorist purpose. The new offences in the prospective protocols are
intended to update the provisions of the 1988 SUA Convention and Protocol in light of the new threat of
maritime terrorism after September 11, 2001.

The amendments proposed by the United States also include new provisions on boarding and
search of suspected vessels outside any State' s territorial sovereignty that are intended to give States a new
weapon in their fight against international terrorism. The new boarding provisions will apply in ocean
space seaward of any State’s territorial sea, that is, in any State’'s exclusive economic zone or on the high

! ARF Statement on Cooperation Against Piracy and other Threats to Maritime Security, June 2003,
ASEAN Secretariat home page at http://www.aseansec.org/14837.htm.

For asummary of the discussion in the 86™ Session of the Legal Committee from 28 April to 2 May 2003,

see http://www.imo.org/Newsroom/mainframe.asp?topic id=280& doc id=2678#2.
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seas. The proposed amendments are based upon the principle that authorization of the flag State is
necessary before suspect ships can be boarded and searched. The sticking points are how such
authorization isto be obtained (in advance or ad hoc), what action can be taken in situations where the flag
State does not respond to a request to board within 48 hours, and what safeguards should be included to
limit abuse of the right to board and search.

The new proposed boarding provisions are the most controversial because they will take the 1988
SUA Convention and Protocol to anew level. The 1988 SUA Convention and Protocol give States no right
to board or search vessels. The arrest of alleged offenders in the 1988 SUA Convention is dependent upon
them entering the territory (or presumably the territorial sea) of a State party. The new proposed provisions
on boarding will alow naval forces to act against vessels in international waters that are suspected of
carrying terrorists, weapons of mass destruction, etc. If agreement can be reached on the safeguards to
prevent abuse by States, the proposed boarding provisions will provide a very useful weapon against the
threat of maritime terrorism.

[11. Special Measuresto Enhance Maritime Security under SOLAS Convention

Following the events of September 11, the IMO undertook a thorough review of measures to
combat acts of violence and crime at sea. At the 22™ Assembly meeting in November 2001, it was agreed
to hold a Diplomatic Conference on Maritime Security in December 2002 to adopt new regulations to
enhance ship and port security. The Maritime Safety Committee and other IMO bodies worked for more
than ayear to prepare for the Conference.

The Conference was held from 9 to 13 December 2002. The Conference adopted 11 resolutions
containing a series of measures to strengthen maritime security and prevent and suppress acts of terrorism
against international shipping. The new provisions on maritime security were adopted by the IMO in
December 2002 as amendments to Annexes to the International Convention for the Safety of Life at Sea,
1974 (SOLAS). Chapter V and Chapter XI of SOLAS have been amended and a new Chapter XI-2 entitled
Special Measures to Enhance Maritime Security has been added. A new International Ship and Port
Facility Code (ISPS Code) is annexed to Chapter XI-2. The ISPS Code contains detailed mandatory
security-related requirements for governments, port authorities and shipping companies. It aso contains a
series of non-mandatory guidelines on how to meet the mandatory security requirements. The ISPS Code
will enter into force on 1 July 2004 under the tacit acceptance procedure followed in many IMO
conventions.’

Modifications to SOLAS Chapter V (Safety of Navigation) contain a new timetable for the fitting
of Automatic Information Systems (AlS). Ships, other than passenger ships and tankers, of 300 gross
tonnage and upwards but less than 50,000 gross tonnage, will be required to fit AIS not later than the first

Thetext of the amendments, including the code, is available on website of the Australian Legal Information
Institute at www.austlii.edu.au/au/other/df at/treaties/notinforce /2003/11.html.

Thetext of the ISPS Code is available on the homepage of the Maritime and Port Authority of Singapore
(MPA) at http://www.mpa.gov.sg/homepage/other-notices/| SPS-Code. pdf
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safety equipment survey after 1 July 2004 or by 31 December 2004, whichever occurs earlier. Ships fitted
with AIS shall maintain AIS in operation at al times except where international agreements, rules or
standards provide for the protection of navigational information."

The existing SOLAS Chapter XI| (Speciad measures to enhance maritime safety) has been re-
numbered as Chapter X1-1. Regulation XI-1/3 is modified to require ships' identification numbers to be
permanently marked in a visible place either on the ship's hull or superstructure. Passenger ships should
carry the marking on a horizontal surface visible from the air. Ships should also be marked with their ID
numbersinternaly.

A new regulation XI-1/5 requires ships to be issued with a Continuous Synopsis Record (CSR)
which is intended to provide an on-board record of the history of the ship. The CSR must contain
information such as the name of the ship and of the State whose flag the ship is entitled to fly, the date on
which the ship was registered with that State, the ship's identification number, the port at which the ship is
registered and the name of the registered owner(s) and their registered address. Any changes shall be
recorded in the CSR so as to provide updated and current information together with the history of the
changes.

Regulation X1-2/5 requires al ships to be provided with a ship security alert system, according to a
strict timetable that will see most vessels fitted by 2004 and the remainder by 2006. When activated the
ship security aert system shall initiate and transmit a ship-to-shore security alert to a competent authority
designated by the Administration, identifying the ship, its location and indicating that the security of the
ship is under threat or it has been compromised. The system will not raise any alarm on-board the ship. The
ship security alert system shall be capable of being activated from the navigation bridge and in at least one
other location.

The main measures in the | SPS Code relate to ship security and port security. Under the terms of
the Code, shipping companies will be required to designate a Company Security Officer for the Company
and a Ship Security Officer for each of its ships. The Company Security Officer's responsibilities include
ensuring that a Ship Security Assessment is properly carried out, that Ship Security Plans are prepared and
submitted for approval, and thereafter placed on board each ship. Ships will have to carry an International
Ship Security Certificate indicating that they comply with the requirements of SOLAS chapter X1-2 and
part A of the ISPS Code. When ashipisat aport or is proceeding to a port of Contracting Government, the
Contracting Government has the right, under the provisions of regulation XI1-2/9, to exercise various
control and compliance measures with respect to that ship.

With respect to port security, States must ensure the completion of a Port Facility Security
Assessment for each port facility within its territory that serves ships engaged on international voyages.
The Port Facility Security Assessment is fundamentally a risk analysis of all aspects of a port facility's
operation in order to determine which parts of it are more susceptible, and/or more likely, to be the subject
of attack.

Many of the above measures will assist in combating maritime terrorism in the Straits of Malacca
and Singapore. They will also assist in combating piracy and armed robbery against shipsin at least three



ways. First, the provisions on ship security should assist in limiting attacks on moving vessels. Second,
the provisions on port security should assist in limiting attacks on ships in port and at anchor. Third, the
provisions on the ship identification number and the Continuous Synopsis Record should make it much
more difficult to hijack ships and then re-register them.

The major gap in the 2002 SOLAS amendments is that they do not include any specific measures
to enhance maritime security in major choke points such as the Straits of Malacca and Singapore. Such
choke points are arguably the weakest link in the security chain. For this reason, it may be necessary for
States bordering the straits to enter into cooperative arrangements with the major user States to enhance
security in the Straits of Malacca and Singapore.

V. Cooperative Agreementsunder Article 43 of the 1982 L OS Convention

The safety of international navigation through the Straits of Malacca and Singapore is of high
strategic importance to the entire international community. The threat of maritime terrorism presents a
serious challenge to the international community to develop cooperative arrangements to enhance maritime
security in busy congested sea lanes on routes used for international navigation. At the same time, it aso
presents an opportunity to improve cooperation among user States and States bordering straits to enhance
maritime security in the Straits of Malacca and Singapore. The most appropriate vehicle for such
cooperation would be an agreement pursuant to Article 43 of the 1982 LOS Convention.™

The 1982 LOS Convention is silent on the obligations of States bordering straits with regard to
maritime security in straits used for international navigation. However, the December 2002 amendments to
the SOLAS Convention provide that coastal States have an obligation to make security assessments of
threats to shipping in their territorial sea.

At the same time, it is not reasonable to expect coastal States to bear the entire cost of providing
security for the ships exercising passage rights through straits used for international navigation. User States
are the major beneficiaries of the passage rights, and they should consequently bear some of the cost of
enhancing security in the straits used for international navigation.

Thetimeisripe for major maritime States to make a concerted effort to enhance maritime security in
the Straits of Malacca and Singapore. Arrangements should be negotiated between major user States and
the States bordering the Straits of Malacca and Singapore to cooperate to suppress terrorist acts and other
attacks on ships exercising transit passage through the Straits of Malacca and Singapore.

Such an agreement would be consistent with the 1982 LOS Convention as it would be the type of
agreement that is called for in Article 43 of the 1982 L OS Convention, which provides that:

“User States and States bordering a strait should by agreement cooperate:

0 For background on the legal issues relating to Article 43, see the papers presented at the two conferences

held in Singapore on thisissue which are reported in the Singapore Journal of International & Comparative
Law, Volume 2, 1998 and VVolume 3, 1999.



(@) in the establishment and maintenance in a strait of necessary navigational and safety
aids or other improvementsin aid of international navigation; and

(b) for the prevention, reduction and control of pollution from ships.”

A cooperative agreement to enhance maritime security by preventing and suppressing attacks on ships
transiting the strait would be cooperation in the establishment of improvements in aid of international
navigation. Enhancing security in the aid of international navigation is just as important as enhancing
safety in the aid of international navigation, especially in light of the threats posed by maritime terrorism.
Furthermore, the practice of the IMO after September 11, 2001, has confirmed that maritime security is
now an essential part of maritime safety.

The threat posed by international terrorism to maritime security in the Straits of Malacca and
Singapore can provide a new impetus to negotiate an agreement between user States and States bordering
the Straits of Malacca and Singapore as called for in Article 43. The threat posed by international terrorism
to the safety of shipping on major international shipping routes through Southeast Asiaisreal. Itisinthe
interests of the IMO, the States bordering the Straits, the user States and the international community
generally, to reach an arrangement as soon as possible to prevent and suppress terrorist acts and other
attacks on vessels exercising transit passage through the Straits of Malacca and Singapore.

An Article 43 agreement to cooperate to enhance maritime security in the Straits of Malacca and
Singapore might include the following provisions:

1. All States have an obligation to cooperate to suppress and prevent terrorist acts and other
attacks on vessels exercising transit passage through the Straits of Malacca and Singapore.

2. States bordering the straits have an obligation to cooperate to suppress attacks on vessels
that are particularly vulnerable, such as oil tankers and ships carrying hazardous substances,
when such vessels are exercising transit passage through their sea.

3. Thethree States bordering the straits should enact domestic |legislation making an attack on
a ship exercising the right of transit passage through the Straits of Malacca and Singapore a
criminal offence punishable by heavy penalties. An attack on a ship exercising passage in
the sea lanes established under the traffic separation scheme for the straits should be an
offence under the laws of all three States bordering the strait, no matter in whose territorial
sea the attack took place.

4. User States have an obligation to provide financia and technical assistance to States
bordering the straits to enable such States to fulfill their obligation to enhance maritime
security and prevent terrorist attacks on foreign ships exercising transit passage through the
straits.

5. User States should also provide technical and financia assistance to States bordering the
straits to enable them to meet the requirements in the ISPS Code for enhancing security in
port facilitiesin their States.



6. User States and States bordering the straits should enter into cooperative arrangements to
prevent and suppress attacks on vessels exercising passage rights through the Straits of
Malacca and Singapore. Such cooperative arrangements might include (a) coordinated
patrols and/or joint patrols; (b) the escort of vulnerable vessels by maritime powers or flag
States; or (c) contingency plans that include the granting of immediate permission to
maritime powers to visit and board vessels suspected of containing terrorists or vessels
suspected of engaging in terrorist activities.

Other cooperative arrangements between States bordering the straits and user States to enhance
maritime security in the region might a so be considered.

First, many developing States in the region have off-shore artificial idands, installations and
structures in their Exclusive Economic Zones for the purpose of exploiting their off-shore hydrocarbon
resources. Some of these States may not have the finances or capacity to enhance security over those
islands, installations and structures. User States which exercise passage rights through waters within the
sovereignty of such States should assist them by providing assistance in enhancing security over such
artificial islands, installations and structures.

Second, States in the region should review their domestic legislation on acts of armed robbery
against ships, piracy and maritime terrorism with a view to bringing their laws up-to-date in order to meet
the threats to the security of shipping in the region. They should also consider entering into regional or
sub-regional agreements to combat piracy and armed robbery against ships.

CONCLUSION

The Straits of Malacca and Singapore are choke points on a vitally important trade route. The
international community has a great interest in ensuring the safety and security of ships exercising rights of
passage through them. Piracy and armed robbery against ships have been a threat to security in the straits
for many years, and continue to be a serious problem. The threat of maritime terrorism after September 11,
2001 makes security in the straits an even more important issue.

The most important global conventions to help deal with the threat of maritime security in the straits
are the 1988 SUA Convention and Protocol. Consequently, the three States bordering the straits and other
States in the region should become parties the 1988 SUA and its Protocol. The IMO Legal Committee is
currently considering proposals to amend the 1988 SUA Convention and Protocol. The proposed
amendments are intended to update the convention in light of the threat of maritime terrorism and would
provide further weapons in the war against maritime terrorism.

The terrorist threat since September 11, 2001 has resulted in the IMO incorporating maritime
security into maritime safety. The 2002 amendments to SOLAS 1974, which will enter into force on 1 July
2004, will significantly increase the security of ships and ports from acts of maritime terrorism. These
amendments should help combat acts of piracy and armed robbery against ships in the Straits of Malacca
and Singapore. They should also make it more difficult for pirates or terrorists to hijack ships.

10



The most vulnerable links in the global maritime security chain are the narrow choke points on
major international shipping routes such as the Straits of Malacca and Singapore. The best option for
enhancing maritime security in the Straits of Maacca and Singapore is for the major user States and States
bordering the straits to enter into cooperative burden-sharing arrangements whereby major user States assist
the States bordering the straits in meeting their obligations to enhance security for ships passing through
their waters on international shipping routes. As the major beneficiaries of the special passage regimesin
the 1982 LOS Convention, it is only fair that major user States share more of the burdens. If a pragmatic
problem-solving approach is taken by both sides, it should be possible to enhance maritime security in the
straits without undermining the sovereignty of the States bordering the straits.
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SOUTH CHINA SEA AND PHILIPPINE WATERS:
SECURITY PROBLEMSIN PERSPECTIVE

Merlin M. Magallona
Professor of Law, College of Law, University of the Philippines

Summary

The Introductory Statement takes note that the fundamental problems arising from the human
use and abuse of the oceans brought about the universalizing consciousness that the problematique has
gone far beyond national borders. The harmonization of national interests has become an objective
necessity. Security concerns in the oceans have evolved into common interests of the international
community.

In the second part of the paper, The South China Sea Situation points to the territoria claims of
the littoral countries over Spratly Islands as the central focus of security problemsin the region. The nature
of the dispute is a potentia for internationalized impact of its disastrous consequences. Its impact on
Southeast Asia and Japan is discussed in relation to the integrated nature of the global economy.

The third part of the paper deals with Piracy in the South China Sea. It is noted as a historically
persistent phenomenon. Its increasing incidents have transformed it into a problem of international concern.

The fourth part is devoted to Terrorism, taking into account the relevant developmentsin Islamic
fundamentalism in the region.

The fifth part is a presentation of security issues in Philippine waters, in relation to the changes
ushered in by the UN Convention on the Law of the Sea. The situations in the South China Sea outlined
above are telescoped into Philippine problems, in particular with respect to the delicate aspects of
Philippine-China relations concerning the Spratly dispute.

The paper adds some recommendatory notes.



SOUTH CHINA SEA AND PHILIPPINE WATERS:
SECURITY PROBLEMSIN PERSPECTIVE

Merlin M. Magallona

|. Introductory Statement

Maritime security problems are as old as the sea.  What invites focus is their ever-changing
dimension and impact in every stage of human development. The oceans are always there in eternal
presence; it is the human use and abuse of the oceans that dynamize their crucial vitality in times of crisis.

It isironic and logical as well that the law of the sea emerged from the maritime conditions of
conflict and chaos in the early Middle Age, in which “freedom of the high seas’ consisted of victory over
pirates and struggle for precarious peace treaties. War or peace on the sea remained a prerogative of
princes and potentates. The order of the ocean that began to consolidate in the 17" century was upon order
of the great maritime powersin their imperial and mercantile interests.

The tension between territorial sovereignty and the freedom of the high seas that dominated the
development of the law reflected the uneasy power relations among the European maritime powers that
were built into their own rules of the game. The essence of that lega relation defined the security
arrangements of mutual interests in their imperializing ventures. The regime of the oceans was an
extension of their security relations as they established highways across oceans and occupied the lands of
the indigenous peoples as terra nullius.

“Up to the end of the eighteenth century”, Colombos observes, “there was no part of the seas
surrounding Europe free from the claims of proprietary rights of individual Powers, nor were there any seas
over which such rights were not exercised in varying degrees’.’ The shifting demarcation line between
national sovereignty and freedom of the sea, as dictated by economic and political interests of individual
maritime powers, characterized the conceptual assumptions and positive norms of the law of the sea.
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The decolonization process that came in the wake of the Second World War multiplied national
sovereignties all throughout the global coast, which later on transmitted its impact into the
“territorialization” of the oceans that loomed large in the post-war lega trends. In the revolutionizing
context of the United Nations Convention on the Law of the Sea, still the essential el ements of the historic
security problems are telescoped into the main contours of contemporary law.

Given the predominant context of individua nationa interests, the crises and dilemmas of the
human condition generated by the use and abuse of the oceans in the last five decades have universalized
the consciousness that the nature of the problematique has gone far beyond nationa borders and regional
formations. It has grown into a civilizational predicament. |ts metamorphosis has reached the point where
the integration of humanity with the state of the oceans presents a question of its survival. Thus the
integration of national interests in the ocean regime becomes an objective necessity for the protection of the
ocean. Whose security interests are involved in the problem? The case of the South China Sea, together
with the problems in Philippine waters, demonstrates the national and regional interests that become the
medium of the integrated wholeness of the globalized security concerns. The fundamentalist approach of
the UN Convention on the Law of the Sea that “problems of the ocean space are closely interrelated and
need to be considered as a whol€” now acquires the necessary implication: the integration of the human
condition into the ocean space.

I1. The South China Sea Situation
A. The Geo-Strategic “ L ake”

South China Sea is a semi-enclosed sea ringed by the shorelines of China and Taiwan, the
Philippines, Indonesia, Malaysia, Singapore, Thailand, Cambodia, and Vietnam. Its circumference consists
of ninety percent land and only ten percent water.?> It lies in the cross-road of the Indian and Pacific
Oceans. (See Figure 1) It provides the critical sea-lanes through which close to half of the world trade
passes.® (See Figure 2) These consist of navigation routes vital not only to regional and intra-regional
trade but to the world economy as a whole: “The east-west route connects the Indian and Pacific Oceans,
while the north-south route links Australia and New Zealand to Northeast Asia, ...both routes [involving]
critical inputs like oil and other natural resources and export of finished goods to the rest of the world”.*
Shipping in the South China Sea has to pass through three “chokepoints’, namely, the Straits of Malacca,
Sunda Strait, and the Straits of Lombok and Makassar.” (See Figure 3) It is estimated that more than 40
percent of trade from Japan, Australia and the ASEAN countries goes through these chokepoints® More
than 15 percent of the world's maritime trade transits through these Straits or by the Spratly Islands. (See
Figures 4) A study finds that maritime traffic through the Strait of Malacca alone is much greater than in
either Suez or Panama Canals.”

Japan has a specialy strategic stake in the security concerns over South China Sea. In the entire
life-line of Japan for oil from the Persian Gulf, the South China Sea and its chokepoints are the most
vulnerable vis-a-vis its “very existence as a magjor industrial power.”® The world energy crisis following



the Middle East conflict in 1973 hit Japan the hardest of all the industrial countries. Still, Japan relies on its
oil imports by more than 90 percent of its requirements from Gulf sources across the Indian Ocean mainly
through the Malacca Strait and across the South China Sea.

Japan has the biggest share of super-tankers (or VLCC, Very Large Crude Carriers) for the
carriage of oil from around the Persian Gulf. By the early seventies, about 200 super-tankers were aready
passing through the Straits of Malacca and Singapore.® Overall, with increasing oil imports in the region,
close to “15 percent of the world’'s supertanker capacity already routinely transits Southeast Asian waters
en route from the Gulf, with 1,100 fully-laden supertankers passing eastbound through the Strait of
Malacca every year.”'° (See Figures 5.1 and 5.2)

With such strategic centrality, the South China Sea brings the highly integrated world economy
into a state of fragile stability, vulnerable to shocks of territorial conflicts, terrorism, piracy, and maritime
accidents that may involve environmental disasters. The tension and contingency created by the
geopolitical situation in South China Sea are heightened by the globalization of production processes,
involving the relocation of various segments of manufacturing a single product to different countries.™

Japan has taken the lead in worldwide “strategic industrial sourcing” which entails the expansion
of its industrial subcontracting system to low-wage developing countries, particularly the ASEAN
countries.® This trend of industrial relocation is shown, for example, in the results of the survey
undertaken by Japan’s Ministry of International Trade and Industry in 1993, based on 161 leading Japanese
companies representing 20 industrial sectors in Japan. The survey shows that “companies are dealing with
the yen's appreciation by increasing their overseas procurement of parts, shifting production bases to

offshore locations and promoting reverse imports from their overseas units.”*

The high degree of integration that has taken place in ASEAN economies through Japan’s
“strategic industrial sourcing” virtually transforms them into an extension of Japan’s industrial system as a
subcontracting sphere of interest, a reality requiring continuity of transport and communication facilities.
The South China Sea situation may prove to be a critical gap in Japan’s strategy in global competitiveness,
if not survival. Freedom of navigation and the capability to counter or remove threats to maritime
commerce in the sea-lanes of the South China Sea become part of that strategy in avery real sensein which
the littoral countries have avital stake together with the international community.

B. Littoral Countriesin Conflict

Inevitably by reason largely of their interests integral to the South China Sea, the littoral countries
are interlocked in a complex relationship of cooperation and conflict. The countries in Southeast Asia
sitting astride the South China Sea have been described in a recent policy analysis as “the venue of a
conflict that has shaped an entire generation, ... more volatile today than at any time since the Vietnam

War ... atroubling landscape of political turbulence and economic fragility”.**



The South China Sea is dotted with islands and group of islands. (Figure 6) Taking the center-
stage of potential conflict and security threats is the overlapping territorial claims of the People’s Republic
of China, Taiwan, the Philippines, Vietnam, Malaysia, and Brunei over Spratly Islands. (See Figures 7 and
8) Experience has demonstrated that the use of military force looms large as a potential trigger to a larger
field of conflict; it has been employed in the past™ and, owing to the fact that the claimants maintain their
interests in some parts or al of the Spratly by military presence, armed conflict is likely to be the opening
scene and what remains is the question of the scale of the confrontation and the magnitude of the
consequences.

The dimension of the conflict extends to the dispute between China and Vietnam over the Paracels,
one of the four groups of coral islands in the South China Sea. The armed seizure of the western part of the
Paracels by the Chinese navy from the South Vietnamese in January 1974 marked Chinese occupation of
the whole archipelago consisting of 30 islets, occupying 15,000 square kilometers.*®

Philippine-Chinese relations continue to be marred by conflicting claims to Scarborough Shoal,
only about 120 nautical miles from the western coast of Zambales province, Philippines, but about 473
miles from Hainan, China. In the last decade, Philippine naval patrols have had confrontation with Chinese
fishing vessels in the Shoal’ s vicinity in countless incidents, at times marked by diplomatic protests.

By reason of its military superiority and on account of its extensive territorial claims virtualy
encompassing the entire expanse of the South China Sea, China becomes a key figure in holding the
balance between stabilizing peaceful prospects or increasing tension toward confrontation. But in
particular with respect to China, the interconnection of national interests of littoral countries, built into the
geostrategic role of the South China Sea, is a compelling force that dictates the elimination of triggering
conditions to conflict and strengthening the freedom of passage through the South China Sea.

Although it has its own context, China-Taiwan relation, a potential trigger of military
confrontation, has a direct bearing on the security of passage through the Luzon Strait between the South
China Sea and the Pacific Ocean, let alone the Taiwan Strait. The peculiar character of this conflict
situation lies in the expected military involvement of the United States. Thus the grim prospect of a United
States-China standoff on the brink of a major encounter. In this scenario the South China Sea routes of
international navigation would come to adead-end. Itstotaizing impact on the role of the South China Sea
in the world economy would be disaster no country would ever hope to happen.

C. Impact of the United Nations Convention on the L aw of the Sea

Sovereignty claims of littoral countries in the South China Sea are substantiated by exploration and
exploitation of living and non-living resources of the sea.



The potential for energy resources in the South China Sea continues to fuel territorial disputes,
principaly in the Spratly. In 1994, the Chinese Ministry of Geology and Mineral Resources estimated oil
equivalent to be 225 billion barrels, either in the Spratly area or in the entire South China Sea'’ A study
conducted in 1995 by Russia's Research Institute of Geology of Foreign Countries indicated an estimate of
six billion barrels of oil equivalent, 70 percent of which would be natural gas.'® Earlier Chinese sources
placed resources reserve in Spratly alone at 25 billion cubic meters of natural gas and 105 billion barrels of
oil.** Phosphorus reserves are said to be about 370,000 tons in Paracels.”

The advent of the United Nations Convention on the Law of the Sea (UNCLOS) has expanded the
ocean space that passed into national control or jurisdiction. It has opened the way for the littoral countries
to place the resources of the South China Sea under their sovereign rights, and thus intensifying the
struggle to strengthen or advance territorial claims towards this objective and creating conditions for
boundary disputes.** (See Figures 9.1 and 9.2)

Under the UNCLOS, coastal states gain functional sovereignty over 32 percent of the world oceans.
The delimitation of 200 nautical miles from the baseline for the breadth of the exclusive economic zone
spells the extension of sovereign rights on the part of the littoral countries to the living resources in the
South China Sea® To the same extent they push forward their jurisdictional control to such matters as
environmental protection and scientific research.”® For the exploration and exploitation of mineral and
other natural resources, the littoral countries enjoy a 200-mile legal continental shelf from the baseline or
up to the outer edge of the continental margin.®* They may even claim an extension of continental shelf up
to 350 nautical miles.®

A claim to an idand in the South China Sea under the UNCLOS carries with it a claim to its
maritime zones, namely, aterritorial sea not exceeding 12 nautical miles, a contiguous zone not exceeding
24 miles, an exclusive economic zone and continental shelf not more than 200 miles, all measured from the
baselines.® Even arock would bring with it aclaim to its territorial seaand contiguous zone.?’

Very little space may be left of the entire South China Sea outside of the sovereign rights and

jurisdictional control of littoral countries (See Figure 10). China's claim alone virtually covers the whole
expanse of the Sea. (See Figure 11)

II1. Piracy

Piracy in the South China Sea has a long history extending back to the 16™ century.®  Into the 21%
century, it has persisted and continues to be a major security problem in the region.

While piracy is recognized as an international concern,?® the present focus of urgency is that piracy
incidents are concentrated in the South China Sea and its sea-lanes. The Piracy Reporting Center of the



International Maritime Bureau (IMB) has reported that in the first six months of year 2003, there were 234
actual and attempted piracy incidents.®® IMB registers it as the highest since its monitoring facilities were
established in 19923 This is higher than the 171 attacks in the first half of 2002. Indonesia and the
Malacca Strait are among the areas in which two-thirds of the incidents occurred, with bulk carriers and ail
tankers as the most frequent targets.® In this latest IMB report, Indonesia remains the “world's most
pirate-infested”.* (See Figure 12)

The shift of piracy focus to South China and East China Seas appears to have emerged in 1992-
943 |n the 1996 IMB report this is noted as a “worsening trend” in Asia-Pacific region.*® Reported
pirate attacks worldwide reached 300, three times the 1991 record, “two-thirds [of which] ... occurred in the
Asia-Pacific, with Southeast Asia (especially waters near Indonesia) accounting for the majority of ‘piracy
attacks’. The IMB 2000 report indicates “a 56 percent increase over 1999 and a 450 percent increase since
1991".* Of the 469 piracy incidentsin 2000, 119 took place in Indonesian waters or about 25 percent, and
75 in Malacca and Singapore Straits.®”  Thus, more than 40 percent of the piracy incidents of the world's
total occurred in Southeast Asian waters.

Initiatives in dealing with the piracy problem have not been wanting, highlighting the serious
concern not only of the littoral countries of the South China Sea and Japan but of the international shipping
aswell. From the viewpoint of the international community, despite the hostis humani generis appellation
of piracy, its established formula in international law deters a collective operational action. The UNCLOS
is of the view that illegal acts constituting piracy are committed “on the high seas’ or “in a place outside
the jurisdiction of any State”.® On the other hand, a great number of “piracy” incidents take place within
the territorial waters of coastal states, a problem complicated by the circumstances of such incidents that do
not fit the definitional formula of the UNCLOS. The burden may come back to reliance on national laws
with varying content. With particular concern on the conditions in the South China Sea, intergovernmental
measures may have to take some organizational form for a concerted and sustained operational program,
perhaps of the nature suggested below.

IV.Terrorism

Terrorism, which has profoundly bedevilled the globa village following the September 11
bombing, has taken roots in Southeast Asia through Al-Qaeda and Jemaah Islamiyah cellsin Indonesia and
southern Philippines. Operations of |slamic extremists have been reported in Malaysia and Singapore and
have spread to southern Thailand and Cambodia® In its growing cells of Islamic extremism the region
stands the prospect of generating risks and threats in the South China sea as a potential war zone of
international terrorism.

Two events in October 2002 may signal the vulnerability of the South China Sea as a vital segment
of the oil routes from the Persian Gulf to the Pacific through the Strait of Hormuz and the Malacca Strait.
Every day about 10.3 million of oil pass through the Malacca Strait. On October 6, Limburg, a French



299,000-ton supertanker carrying 397,000 barrels of Saudi crude oil for Maaysias state-owned oil
company Petronas, came under attack in the Arabian Sea off the coast of Yemen by bombers in a speed-
boat. The explosion hit the side of the tanker and set it on fire*® Limburg is the first casualty attributed to
terrorism in the oil route from the Persian Gulf to Asia. It has sounded the alarm for vulnerability of the
world' slifeline for Gulf ail.

On October 12 last year, the bombing in Bali was a demonstration of Jemaah Islamiah terrorism
that convulsed the international community. To security experts, however, its significance acquired
specificity in its proximity to Lombok Strait, one of the chokepoints in a detour route for supertankers. A
month before the Limburg attack, the US Navy issued awarning to shipping in the Gulf about possible Al-
Qaeda attacks. Through its Maritime Liaison Office in Bahrain, it informed shipmasters “to take extreme
caution when transiting strategic chokepoints, ... or sailing in traditional high-threat areas.”**

The difficult process of instituting effective counter measures against terrorism in the oceans is a
way of dealing with a nightmare of a potential catastrophe to international shipping in the South China Sea.

V. Security Problemsin Philippine Waters
A. Terrorism and Piracy

1. On 27 September 2003, the Philippine Ports Authority raised the alert level in all ports of
Mindanao on account of intelligence report on an alleged Abu Sayaf plot to bomb Manila-bound ships.*?
Genera alert is maintained all over the country, in the face of possible attacks by Jemaah Islamiah (JI)
network.”® Together with other Southeast Asian countries and Australia, the Philippines isincluded in JI's
vision of a Pan-Islamic state** It forms part of the region’s “second front” in the international war on
terrorism.*

In the face of terrorist threats spreading into shipping routes, the problem is compounded by the
lack of facilities to counter activities of Islamic extremism. The country’s capability depends to a large
extent on foreign assistance, in particular in terms of military training under the Visiting Forces Agreement
with the United States. Resources are spread too thinly owing to the wide expanse of waters of the
Philippine archipelago.

2. Piracy incidents are concentrated in southern Philippines, (i.e., about 85 percent) along Moro
Gulf, Davao Gulf, Sarangani Bay, Sulu Sea, Basilan Strait, and the waters of Tawi-tawi. In Luzon, piracy
occurs mostly in Manila Bay and the waters of Cavite, Bataan, Quezon, and of the Bicol region.** Short-
term seizure of vessels is the most prevalent mode of piracy, consisting of small-craft attacks lasting for
less than an hour. Incidentsin ManilaBay and in the Manila Container Port are mostly harbor boarding for
robbery.*’



Piracy has established a long record in Philippine waters. In the 1980s, the country figured in
hijacking of ships, beginning with the disappearance of M.V Comicon on 15 February 1980, together with
25 crew members. 1n 1986 aone, three ships vanished: M.V Cresat and M.V Mayon while in Manila Bay,
and M.V Irene in Cavite coast. On 26 May 1988, Negotiator, a bulk carrier, was hijacked while in Subic
Bay. On 26 September 1988, M.V Siver Med disappeared in Manila Bay, and on 25 June 1989, M.V Idla
Luzon was hijacked in the coast of Iligan with her steel cargo.®

B. Territorial Disputes

Overlapping sovereignty claims in Philippine-China relations are concretized into intermittent
confrontations. With respect to dispute over Scarborough Shoal, Chinese incursions have come in waves.
In the first quarter of 2002 alone, incursions by about 68 Chinese military and fishing vessels in 14
incidents were recorded by the Philippine Navy.*® Cases of illegal fishing, collection of corals, and harvest
of clams have elicited repeated diplomatic protests from Philippine authorities. The most serious incident
in the Scarborough Shoal occurred on 31 January 2001 when Philippine Navy ships and aircraft engaged a
group of Chinese fishing vessels in a standoff. The Chinese refused to move away despite Philippine
military presence.

The sharpest edge of the dispute so far is the Chinese installation of permanent structures in
Mischief Reef (or Panganiban Reef), which the Philippines finally confirmed in 1998. Located about 150
miles from the western coast of Palawan island, Chinese presence evolved from temporary sheltersin 1995
to permanent multi-story structures equipped with communication and air transport facilitiesin 1998.

Disputes with Brunei, Malaysia, and Vietnam over Spratly are moderated by their membership
with the Philippines in the Association of Southeast Asian Nations (ASEAN). The code of conduct
declaration with China over disputes in the South China Sea has eased the tension among the claimants.
Confidence-building measures among the ASEAN claimants find consolidation in Philippine bilateral
agreements with Malaysia and Vietnam on defense cooperation and in a network of arrangements
promoting ASEAN community interests.

C. Problems Arising from the UNCLOS

The implementation of the UN Convention on the Law of the Sea would give rise to radical shifts
in the Philippine situation, creating new vulnerabilities to its maritime security.

Contrary to the mandate of its own Congtitution, which provides that “[t]he waters around,
between, and connecting the islands of the archipelago, regardless of their breadth and dimensions, form
part of the internal waters of the Philippines’,® under the UNCLOS these waters are characterized as
archipelagic waters and are subject to the right of innocent passage on the part of ships of all States>
including warships, submarines, oil tankers, nuclear-powered ships, and those carrying nuclear or other



inherently dangerous or noxious substances.”> Consequently, the regime of internal waters under the
Philippine Constitution suffers a drastic reduction to waters in lakes, bays, gulfs, mouth of rivers, and in
permanent harbor works.

Note that if the Philippines is to be governed by the UNCLOS as an archipelagic state the right of
innocent passage in its internal waters as transformed into archipelagic waters are in addition to the right of
innocent passage in itsterritorial sea. (See Figure 13)

The UNCLOS has initiated a new maritime regime as a component of the archipelagic state,
namely, the archipelagic sea-lanes. It provides that “[a]ll ships and aircraft enjoy the right of archipelagic
sea lane passage in such sea-lanes and air route”, which archipelagic states are under duty to designate.>
Vulnerability of the country’s national security is aggravated by the designation of more than one
archipelagic sea-lanes. UNCLOS requires that the sea-lanes and air routes “shall include all normal
passage routes used as routes for international navigation or overflight through or over archipelagic
waters’.*® The sea-lanes are to be at least 50 miles wide, with an air route of corresponding breadth.*®
(SeeFigure 14.)

In the exercise of right of innocent passage by submarines through the territorial sea, it is required
that they navigate on the surface and show their flag.>” But in the archipelagic sea-lanes they are allowed
to pass through “in their normal mode”, i.e., in submerged state. Shigeru Oda, former judge of the
International Criminal Court of Justice, has commented that the concept of the archipelagic sea-lanes
passage was introduced as a condition to the concept of the archipelagic state, thus: “the undetected and
uninterrupted passage of submarines would be guaranteed throughout the archipelagic waters.”*®  Prof. D.
L. Larson has even a more revealing interpretation, involving as it does greater security threat to
“Southwest Pacific archipelagos of the Philippines and Indonesia for east-west transit and from the Indian
Ocean”. He affirms that the “essential features of archipelagic sea-lanes passage is that the United States, ...
Britain, France, and possibly others may send SSBNs [nuclear ballistic missile submarines] or attack

submarines through archipelagic waters in their normal mode of operation.”®

The complementation of the right of navigation and the right of overflight in the archipelagic sea-
|ane passage becomes a perfect facility for the passage of aircraft carriers through archipelagos, thus adding
to their security burden.

From the viewpoint of environmental security, innocent passage in the country’s “waters around,
between, and connecting the islands of the archipelago” and archipelagic sea lane passage would expose
the Philippines to inestimatable risks and threats to oil pollution. The advent of oil supertankers of more
than 200,000 dwt and their passage from the Persian Gulf through Lombok and Makassar Straits then
through Basilan Strait and the Sulu Seawould in itself be a potential disaster in oil spill or worse.



In the face of the deep predicaments generated by a host security problem, the underdeveloped
infrastructures and facilities of the Philippines would bring the country into crisis situation, and to a
formidable challenge.

V1. Recommendatory Note: A Project to be Explored

The United Nations Convention on the Law of the Sea (UNCLOS) may provide an approach to a
possible inter-government framework on a more organized and sustained basis. This approach isto be built
on a system of cooperation of littoral countries in the South China Sea as a semi-enclosed sea.

Article 123 of the UNCLOS enunciates as follows:

States bordering an enclosed or semi-enclosed sea should co-operate with each
other in the exercise of their rights and in the performance of their duties under this
Convention. To this end they shall endeavour, directly or through an appropriate regional
organization:

(@) to co-ordinate the management, conservation, exploration and exploitation of the
living resources of the sea;

(b) to co-ordinate the implementation of their rights and duties with respect to the
protection and preservation of the marine environment;

(c) to co-ordinate their scientific research policies and undertake where appropriate joint
programmes of scientific research in the areg;

(d) to invite, as appropriate, other interested States or international organizations to co-
operate with them in furtherance of the provisions of thisarticle.

The cooperative essence of this approach is not be seen merely in the traditional concept of good
faith and mutuality. More than that, it should now define an imperative born out of necessity in the
function of the South China Sea on which the survival of the global economy is at stake.

The approach outlined in this provision lends itself to concrete organizational and operational

programs, including those on piracy and terrorism, that can be worked out in urgency of purpose, with the
blessing of more benign power relations among the stakeholders.
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Figure 1. Satellite Map of the China Sea

Figure 2. Major Asia-Pacific Shipping Lanes
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Figure 3. Chokepoints: Malacca Strait, Lombok Strait
and Makassar Strait
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Figure 4. Volume of Trade in Southeast Asian Sea-Lanes (1993)

MARITIME EXPORTS*

Tons® Value Percentage of
Economy (millions) ($ billions) Export Value
Japan 33.6 153 42.4
NIEs © 24.7 78 25.7
Australia 133.6 17 39.5
China 8.9 20 21.8
Europe 4 40.8 107 6.8
Southeast Asia 171.2 114 55.4
United States 11.1 15 3.3
World 830.0 568 15.1

MARITIME IMPORTS*

Tons " Value Percentage of
Economy (millions) ($ billions) Import Value
Japan 385.0 102 42.0
NIEs © 199.8 85 28.3
Australia 10.2 24 52.8
China 23.0 11 10.3°
Europe¢ 41.7 162 10.5
Sovutheast Asia 139.4 118 52.5
United States 9.5 27 4.5
World 830.0 568 15.2

Source: Noer, Chokepoints: Martime Economic Concerns in Southeast dsia, 1996

»Tnlernational cargoes that passed through the Straits of Malacca, Sunda, or Lombok, or by the Spratly
Istands.

®All tons are metric tons, also called ““long tons.”

“Newly Industrialized Economies: Korea, Taiwan, Hongkong.

dExcludes eastern Europe and Mediterranean regions.



Figure 5.1. World Crude Oil Flows 1997
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Figure 5.2. Oil Traffic Supertanker Movement




Figure 6. South China Sea Island

Figure 7. Spratly Islands




Figure 8. Spratly: Overlapping Territorial Claim
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Figure 9.1. Oil and Gas Resources in the South China Sea




Figure 9.2. Clashes Over Fish in Asia-Pacific, 1994-1997
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Figure 10. South China Sea: Competing Claims to
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Figure 11. China’s Claim to Offshore Areas in South China Sea
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Figure 12. Piracy Incidents in Southeast Asia




Figure 13. Maritime Zones of the Philippines as an Archipelagic State
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Figure 14. Projected Archipelagic Sea Lanes in the Philippines
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Environmental Issues Facing the South China Sea

Zhiguo Gao
MingjieLi

. Introduction

As one of the mgjor margina seas in the world, the South China Sea (SCS) is defined by the
International Hydrographic Bureau as the semi-enclosed body of water, situated from 3 degrees south
latitude between South Sumatra and Kalimantan (Karimata Straits), and to the Strait of Taiwan from the
northern tip of Taiwan to the mainland coast of China, and stretching in a Southwest to Northeast direction.
The South China Sea is a semi-enclosed sea bordered by the ASEAN member states (Brunei Darussalam,
Cambodia, Indonesia, Malaysia, the Philippines, Singapore, Thailand and Vietnam) and China (including
Taiwan). For the purpose of discussion the South China Sea also includes the adjoining Gulf of Thailand
and the Gulf of Beibu (Tonkin).

This paper briefly reviews the environment, ecological and oceanographically features of the South
China Sea in general, and the environmental issues faced by the regional community in the South China
Sea in particular. First, the paper sets out with a brief introduction. Second, it discusses the relevance and
importance of the ecosystems and natural resources in the SCS. Third, the paper proceeds to identify the
major environmental issues, their causes and implications. Forth, it attempts to sum up the findings from
the discussion and offer some recommendations where possible.

I1. Resources and Importance of the South China Seas
1. Importance of the South China Sea

The waters and idlands of the South China Sea (SCS) form a geographical unit because of their specia
structure and unique position.* The total area of the waters of the Southeast Asiais about 8.9 million kn?,
which account for 2.5 % of the World's ocean waters. The SCS has a total area of about 3.5 million km?*
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consisting of the mainland shelf in the north and northeast, and the Sunda shelf including the Gulf of
Thailand, in the south and southwest. About 125 major rivers drain 2.5 X 10° km?of catchments area and
deliver, water, sediments, nutrients and pollutants to the South China Sea. It lies at the center of the
Indo-West Pacific biogeography Province, and is the world's most diverse shallow-water marine area. Such
richness in flora and fauna contributes to the area's high natural rates of primary and secondary production.

The South China Sea not only constitutes the maritime heart of an economically booming region, but
also, more importantly, binds southern China to Southeast Asia. The sea is of great importance
economically, politically and ecologically to its surrounding nations.

The significance of the South China Sea is characterized by its environmental and ecological value,
living and non-living natural resources, and geo-political and strategic position. First, the region's
population is predicted to increase from 475 million in 1993 to 726 million by the year 2025 The coastal
sub-regions of these nations are home to 270 million people, or 5 per cent % of the world's population. The
sea produces living and non-living resources for one of the most populous regions in the world. In the
Southeast Asian region alone more than 70 % of the population live in coastal areas, and their dependency
on the SCS for resources and a means of transportation is high. In turn, the demand and development by
the peoplein the region put enormous pressure on the marine environment and ecosystems.

Second, the SCS is a unique and integral ecosystem and a repository for valuable natural resources.
Forty-five mangrove species out of a global total of 51; 50 of 70 coral genera; 20 of 50 seagrasses species;
and 7 of 9 giant clam species are found in the near-shore waters in the region.®> Compared to the Atlantic,
the tropical Indo-West Pacific is highly diverse. Only 5 mangrove species and some 35 coral species are
found in the Atlantic, compared with 51 mangrove and over 450 coral species are recorded from the
Philippines and 200 species from the Red Sea, 117 from South East Indiaand 57 from the Persian Gulf.*

Third, it is the world's busiest international shipping lanes. More than half of the world's supertanker
traffic passes through the SCS waters. Over half of the world's merchant fleet (by tonnage) sails through
the South China Sea every year. Tanker traffic through the Strait of Malacca is more than three times
greater the traffic of the Suez Canal, and well over five times that of the Panama Canal, thus making the
sea lanes of the South China Sea as one of the world's busiest international sealanes.

Forth, the marine and coastal region of Southeast Asiais probably one of the World's most productive
areas. Blessed with warm humid tropical climate and high rainfall, coral reefs and mangrove ecosystems
flourish along the coastline. Due to the economic benefits that could be derived from the rich and diverse
ecosystems, the coastal areas of Southeast Asia are densely popul ated.

Fifth, the South China Seais also an arenafor competing territorial claims as well as security interests.
It has always been central over the last three decades to issues of political stability and economic
development in Southeast Asia and adjacent regions. Today, it is central to environmental sustainability
and food security for rapidly expanding populations of the coastal and archipelagos communities.

2. Resour ces of the South China Sea

The South China Sea has a distinctive ecosystem due to three characteristics:
archipelagoes and peninsulas; the striking variation in the characteristics of its continental
shelf and sea floors; and its unusual monsoon weather patterns of reversing summer and



winter rains and winds.

(1) Ecological Resources

The geology and climate combines to produce a remarkable amount of biological diversity and genetic
resources in the South China Sea. There are four major marine ecosystems of particular interest in the
South China Sea. These include mangrove forest, coral reef, seasgrass and wetlands. The significance and
economic values of these respective ecosystems will be dwelled upon, where possible, in section three of
this paper.

Extensive mangrove forest and coral reefs support several thousand different species of organisms and
play an important part in buffering wave impact on beaches, thereby reducing erosion. About half of the
coastal population's protein intake comes from the sea. The sea plays an important role in the economies of
these nations by providing food and employment for the increasing coastal population. This includes
employment in the fishing, aquaculture, transportation, offshore exploration and other marine industries
such as recreation and tourism.

(2) Hydr ocarbon Resour ces

As regards resources in the South China Sea, oil is perhaps the most important and attractive ones. The
hydrocarbon resources encouraged the littoral states to occupy islands in order to claim rights in future
negotiations. Regiona as well as much of the international interest centers primarily on this potentia
hydrocarbon resources. Nonetheless, it is still unclear how great the hydrocarbon resources deposits are.
Conflicting assessments have been made of the potential of the South China Sea as an unexplored source
of oil and natural gas.

According to a 1995 study by Russids Research Institute of Geology of Foreign Countries, the
equivalent of six hillion barrels of oil might be located in the Spratly Islands area, of which 70 percent
would be natural gas. Chinese media outlets have referred to the South China Sea as "the second Persian
Gulf," and some Chinese specialists have asserted that the sea could contain as much as 150 hillion barrels
of oil and natural gas °

Qil consumption over the next 20 years among developing Asian countries is expected to raise an
annual 4% on average, with about half of this increase coming from China. If this growth rate continues,
these nations' oil demand will reach 25 million barrels per day, more than double the current consumption
levels. It looks obvious that utilizing the oil and gas resources of the South China Sea remains one of the
better choices for the nearby large energy-consuming countries, in addition to their oil imports from the
Middle East and Africa. Appendices 2, 3 and 4 list petroleum reserves, production and consumption in the
region and their comparison with other regions.

(3) Fishery Resources

The South China Sea is regarded as one of the most important and abundant areas for marine living
resources in the world oceans. Shared stocks such as scads and mackerels, and highly migratory species,
such as tuna and tuna-like stocks, are the most common and important commercial fisheries. Organic
production and nutrient levels are very high in coastal waters, especially around river mouths. For example,



the discharge from the Mekong River makes the southern portion of the South China Sea a very rich
fishing ground, stretching from the Gulf of Siam to Singapore.

Fisheries in the Southeast Asian region represented 23 % of the total catch in Asia, and about 10 % of
the total world catch in 1992. Capture fisheries from the South China Sea contribute 10% of the world's
landed catch at around 5% 10° tons year™. From the standpoint of aquaculture, five of the eight top shrimp
producers in the world, are countries bordering the South China Sea, namely: Indonesia, first, Viet Nam,
second, China, third, Thailand, sixth, and the Philippines, eighth.

The South China Sea is the main source of protein for the 500 million people who live in the coastal
zone of the Sea. The Seas significance as the main source of protein for the inhabitants of the coastal
region is expected to increase with the depletion of the arable land in the littoral states. Fishery resourcesin
the South China Sea region is not only a major component of the economy, but also provides a source of
food and employment to the people. Apart from China, Cambodia, and Vietnam, the per capita
consumption of fish per year in Southeast Asia countriesis above the world average. In addition, fish isthe
single most important source of animal protein for the people in this region. More than one-half of the total
intakes of animal protein by the average Southeast Asian person come from fish.

3. Valuation of Resour ces
The relevant economic and ecological values for the four marine ecosystems of particular interest in
the South China Sea are shown in the Table 1.

Table 1: Valuation Of Ecosystems in the South China Sea (inUS Dallars)
Mangroves Coral Reefs Seagrass Wetlands

Gasregulation 133
Disturbance regulation 1839 2,750 4,539
Water regulation 15
Water supply 3,800
Nutrient cycling 19000

Wadte treatment 6,696 58 4177
Biological control 5

habitat/refugia 169 7 304
Sum ecological 8,704 2,820 19,000 12,968
Food production 466 220 256
Raw materials 162 27 3,400 106
recreation 658 3,008 574
Cultural 1 881
Sum economic 1,286 3,256 3,400 1,817
Sum total 9,990 6,076 22,400 14,785

Source: UNEP, Strategic Action Programme for the South Chins Sea, UNEP SCS/SAP Ver. 3, 1999, p. 32.




However, two remarks should be made in terms of the economic value of the ecosystems. First, the
figure includes associated values of these ecosystems. For instance, the seagrass values include a figure for
commercial fish caught over seagrass. Tourism is a large component of the value of coral reefs. Second,
the value figures of these ecosystems in the South China Sea are only estimations, which apparently need
to be improved.

[11. Environmental Issuesin the Region

The richness and productivity of the natural environment of the South China Sea are, however,
increasingly threatened by population growth, excessive harvesting, pollution discharge, and habitat
modification. The turn of 21% century has witnessed a number of development and environmental
problems of regiona significance in the South China Sea, such as rapid loss of habitat and impairment of
the regenerative capacities of living systems. Some of the mgjor environmental issues, including their
causes and threats, will be briefly touched upon in the following paragraphs.

1. Environmental |ssues

(1) Mangrove Forest

Mangroves have important economic and environmental values. They are also important because they
support productive fisheries (as nursery grounds) and prawn production, and protect coastal areas against
the impact of storms, and provide beautiful scenery for coastal tourism. Thirty percent of the world's
mangrove forest, covering 50,000 km? of coastal aress, is to be found in the South China Sea region.
Mangrove trees are harvested in the SCS region for use as fuel, building materials. Products and ecological
services provided by the mangrove systems in the SCS region are estimated to be worth about US$15.984
million.®

Mangroves in the seven participating countries of the SCS region constitute 10% of the current global
area of dightly over 18 million ha. The total amount of arealost over different time spans (70 years for the
Philippines) is estimated to be 4.3 million ha or 24% of the current global mangrove area. The causes for
mangrove destruction include urban development and human settlements, woodchip and pulp production,
conversion to pond culture, and harvest of products for domestic use. The precise impact of these
economic activitiesin each country is difficult to quantify. Nonetheless, shrimp culture across the region in
recent years seems to be the most pervasive economic imperative for mangrove conversion. That being
said, the rate of destruction and scale of impact brought by each cause would require further thorough
studies (see Appendix 5 for figures on forest destruction in the region).



Table2: Lossand Causes of Mangrove Destruction in the South China Sea

Causes of mangrove destruction
Country Areabdore ) Areanow " Swimp | Wood-chip | Urban development / | Domestic

(ha) (ha) Arealost culture | and pulp Human settlements ue
Cambodia 170,000 85,100 5| v v
China 42,001 14,749 65 v %
Indonesia 4,254,312 733,000 83| v v v
Malaysa 505,000 446,000 12 v v v
Philippines 400,000 160,000 80 v v v
Thailand 550,000 247,000 700 v
Vietnam 400,000 252,500 3| v v
TOTAL 6,321,313 | 1,938,349
SLOBAL 18,107,700

Sources: Spading et ., 1997; ISME 1993.

(2) Coral Reef

The South China Seais al'so best known for its abundant coral reefs. But like elsewhere, coral reefsin
the South China Sea are under severe threat from environmenta problems. Roughly thirty percent of the
world's coral reefs are found in Southeast Asia. The diversity is very high and the coral reefs are important
because they are nursery and breeding grounds for 12 % of the world's total fish catch; it has been
estimated that coral reefs contribute 30% of East Maaysids total catch, 25 % in the Philippines. The value
of the products and ecological services provided by the coral reef systems of the region is estimated at US$
13,792 million per year (considering one third of coral areas of the South East Asia are located in the
South China Sea, and have value of US$ 6076 ha year™)'.

Cora reefs have been suffering from degradation mainly due to man-made disturbances. The
transboundary issues associated with coral reef degradation include: loss of biodiversity, reduction in reef
fisheries, threatened or endangered species, and trade in coral, shells and associated biota. For instance,
ninety-five percent of the coral reefs around Hainan Province in China are damaged. The amount of
damage to coral reefs along the coast of Vietham is simply unknown.

(3) Seagrass.

Seagrasses form a basis for many complex marine ecosystems and provides a valuable nursery and
nutrients for commercially important fish and other living resources such as shrimp and crab. Seagrasses
aso play an important role in the cycling of marine. Another function of seagrass is its ability to bind
sediment to the bottom from erosion of the sea floor. When the seagrasses decline the links in the
productivity chain are broken and the whole ecosystem would collapse. The value of the products and



ecological services provided by the seagrass systems of the South China Sea is estimated at US$ 22,400
ha' year™.®

Anywhere between 20 and 50% of seagrass areas in Indonesia, Malaysia, Philippines and Thailand are
damaged. As with the other marine ecosystems, the main transboundary effect of this damage is losses of
biodiversity and fisheries productivity. The best ways to preserve seagrass is by leaving it undisturbed,
mainly by preventing trawling, maintaining water quality by reducing nutrient and suspended solids loads
and by using appropriate fishing gear.

In the South China Sea region, seagrasses are the least studied marine habitats, compared to cora

reefs and mangroves. The distribution area of seagrass is not yet known. An assessment of the current
status of seagrassesin the South China Seais based on a few limited studies in some countries.

(4) Estuariesand Wetlands

Wetlands are not unanimously defined and may understand differently.” However, it generally refers
to peat swamps, swamps, fens and saltmarshes. Wetlands function as nutrient traps and is the seasonal
home to many migratory birds. They have their own suite of animals and plants of great diversity.
Wetlands are increasing under threat from land reclamation, land-based pollution, and changes to coastal
morphology, bird watching visitors. Some wetlands are used recently for aquaculture. Introduced plants
may dominate some wetlands and the classic example of thisin many parts of the world is water hyacinth.
Finally, the smal size and easy access of wetlands make them especialy vulnerable to pollution and
disturbance.

The total area of wetlands is about 12.9 million ha in the South China Sea. The value of the products
and ecological services provided by the wetlands systems is estimated at US$ 190,726 million per year (the
estimated ecological and economic valueis US$ 14,785 ha™* year™®).*

The loss of coral reefs, mangroves, estuaries and seagrass beds can have serious long-term
consequences because of the time these ecosystems need to recover after damage. All countries in the
South China Sea region have degraded reefs. The original area of mangroves has decreased by 70 %
during the last 70 years. With a continuation of the current trend all mangroves will have been lost by the
year 2030."

For underwater habitats, it is not clear how much damage has been done, as there are no complete
studies of underwater habitats.

(5) Over Exploitation of Fisheries

In the South China Sea, depletion of fish stocks is probably the most important issue here. For an
estimated one billion Asians, fish is the main source of protein and fishing supports more people than in
any other region of the world. For most states in the region, therefore, the relationship between food
securities, ecological damage and conflict is most evident at sea. Competition for fish in Southeast Asia
has traditionally been most intense in the Gulf of Thailand. As traditional fishing-grounds are exhausted,
competition for the remaining stocks has also intensified in the South China Sea. Fish is and will remain a
central issue for the people and states in the region.

While deterioration of fishing resources is due to a number of factors, the prevailing issue is one of the



open access system. Different levels of development in the countries of the South China Seatend to lead to
uneven fishing capabilities. Conflicting territorial claims are also responsible for competition for fishing
resources. The pressure on coastal fish stocks has been growing due to new introduction of modern fishing
techniques like trawling. At the same time, primitive destructive fishing methods are still used in Indonesia,
Vietnam, China and the Philippines, and aso to a limited extent in Thailand and Malaysia. The use of
explosives and chemicals destroys coral reefs and habitats of species aswell as their breeding grounds.

It is reported that the value of the catch in the South China Sea Region (excluding China) in the early
1990s was US$ 6,800 million, while the quantity of the catch was 9.5 million tones.” If the criteria of
maximum economic yield were used instead of the maximum sustainable yield, the fishing efforts would
be even lower. One study suggests that the fish catch should fall by about 50% from the present level,
while the benefit from the reduction in fishing effort would be around 28% of the total value of the present
catch.

Fisheries catch records and stock assessment is not available for the South China Sea It is obvious that
monitoring of marine resources and habitats is not adequate. Monitoring should be to determine what the
situation is, detect the damage done and to test whether remedia efforts are successful.

(6) Qil Pollution

Later figures estimated total marine pollution at 3.5 million tones, with 48% coming from land™. As
one of the busiest shipping lanes, the South China Sea is susceptible to oil pollution. Oil-spills from
wrecked ships are not the major cause of oil pollution in the South China Sea,** Municipal and industrial
wastes represent the single largest source and amount.

Marine sources of ail pollution in coastal and marine waters are ships and oil and gas exploration and
production platforms. The amount of ship traffic - commercial, fishing, leisure and bulk oil carriers, is
likely to increase in the region and with it the risk of pollution from ship-based oil. Oil pollution may be
limited in extent but have severe conseguences for the marine environment because some of the substances
are not easily biodegradable and highly toxic. Oil pollution in the marine environment is a transboundary
issue. Oil can be driven by both currents and wind across the sea surface.

(7) Land-based Pollution

It is apparent that the most of the polluting elements that occur in the sea anywhere come from the
land, waste from large cities includes sewage, industrial waste and hydrocarbons. Agricultural runoff has
nutrients, pesticides and sediment that may pollute the marine environment. Wastes from domestic,
agricultural, and industrial sources, along with sediments and solid wastes are the major sources of
pollutants that impinge on both freshwater and coastal systemsin the South China Sea countries.

Of land-based pollution, urban waste seems to be the contribute, which consists of solid waste, (such
as plagtic, glass, cans), and sewage etc. The populations of the seven countries of the South China Sea
generate about six million tons per year of organic matter. Only 11% of this is removed from four
countries with treatment plants. Mgor coastal cities of the South China Sea are large and growing, e.g.
Shanghai, Guang Zhou and Hong Kong in China, Ho Chi Minh City in Viet Nam, Bangkok in Thailand,
Manila in Philippines, Jakarta in Indonesia, and Singapore. Few of these cities have sewage treatment



facilities. As a result, waste is released directly into the rivers and nearshore waters. Sewage is often
discharged directly into the sea resulting in red- tides, and possible bacterial contamination of entire waters.
Industrial waste as a result of economic activity along the coast also goes straight into the ocean without
treatment.

Suspended solid/sedimentation constitutes another major component of land-based pollution.
Inappropriate agricultural practices and deforestation may |eave bare soil available to erosion by wind and
rain. Land clearing of forests for agriculture is a major supply of suspended solids and silt in rivers and
coastal areas. | nappropriate engineering practices also lead to large volumes of sediment being washed into
rivers and the sea. Logging and "slash and burn" agriculture create millions of tons of sediments that are
transported through the rivers to coastal areas and river deltas. Many of the rivers of the South China Sea
are heavily laden with suspended solids, which have a transboundary effect on the marine environment.

(8) Air -born Pallution

Among the environmental issues in the South China Sea is air pollution. Air pollution primarily
consists of carbon dioxide, sulphur dioxide, other greenhouse gas emissions, and combustion particulates
from proliferating smokestacks, forest fires, and motor vehicles in the newly industrializing countries
around the South China Sea.

Transboundary air pollution, in the form of both smoke haze from forest fires and acid rain from
industrial smokestacks, has spread widely across the region, severely affecting human health and economic
activity. Additional large quantities of carbon and sulphur emissions came from smokestacks of coal-fired
power stations, aluminum smelters and cement and stedl factories in cities along the coastline of the South
China Sea. Motor vehicles aso generate additional particulate and aerosol pollution, especialy in highly
urbanized of the areas.

There are many environmental problems in Southeast Asia, including land degradation, water
shortages, plummeting air quality standards, hazardous additives, and untreated waste disposal. Each one
has multiple causes and inter-related consequences. The major sources for these environmental problems
arelisted in Table 3.

In conclusion, land-based sources in the South China Sea region play a major role in both inland and
coastal pollution. Shipbased sources contribute relatively small amounts, but may have severe impacts
when large volumes are released such as during major oil spills. Atmospheric inputs may seem innocuous
at the present time because of a very poor database and because their impacts are harder to establish given
the nature of atmospheric chemistry and the larger scales needed to carry out appropriate studies of air
sheds. It must be pointed out however, that atmospheric pollutants are most potent in being transported
across national boundaries.



Table3: Ranked Sources Of Pollution in The South China Sea

Ranké Contribution tcj poll utio? of national aguat_ic environments
Source Data base (L=Low, M= Moderate, H= High)

Ca Ch Indo Mai Phil Tha | Viet
+ Domedic waste 1-Fair M H H M H H H
*  Agricultural wagte 2-Poor M H H M H H
e Indudrial waste 2-Poor M H H H H H H
o Sediments 3-Poor M H H M H H H
¢ Solidwagte 4-Fair H H H M H H H
»  Hydrocarbons 5-Poor L M H M M M M
o Ship-based sources 6-Poor L M M M M M M
s Atmosoheric /-Poor L M H M H M M

Source: UNEP, Strategic Action Programme for the South Chins Sea, UNEP SCS/SAP Ver. 3, 24 February 1999, p. 11.

2. Causes of Environmental Degradation

As a unique marine region, the South China Sea witnessed rapid population increase and fast
economic development during the part two or three decades. These developments in turn resulted in rapid
degradation of coastal and marine environments. These environmental problems shared by many countries
of the South China Sea are not only common and transboundary in nature, but with similar causes.

The causes for environmental problems in the South China Sea may be multiple. But the root causes of
the marine habitats and environment degradation are the increased populations and the demands made
upon the marine environment as the population strives to achieve higher levels and standards of living.
Currently, over 60 percent of the population in the SCSregion lives in the coastal areas, resulting in a high
level of exploitation of the natural resources. Population pressures associated with uncontrolled economic
undertakings have caused large-scale destruction and serious degradation of coastal and marine
environment. Increasing pollution, both land -as well as marine-based, in the last decade has compounded
the problems. These socio-economic causes are manifested in overexploitation of resources, human and
industrial waste dumping and destruction of habitat during development (see Appendix 1 for information
on social and economic development in the coastal countries in the region).

The current situation of over-sue of resources could lead tensions and conflicts between policies for
developing marine and coastal resources on the one hand, and conserving and protecting them on the other.
At the same time, high economic growth is partly overshadowing environmental problems like overfishing,
destructive fishing methods, habitat devastation and marine pollution.

In summary, the problem of environmenta pollution around the South China Sea is generally due to:
population growth, urbanization in coastal cities, economic growth, increased material consumption,
highly polluting technologies for production, and primary resource extraction.
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3. Future Environmental Threats

The large volume of shipping in the South China Sea/Strait of Malacca littora has created
opportunities for attacks on merchant shipping. In 1995, almost half of the world's reported cases of piracy
occurred in this area.

As examined, there are a number of importance environmental issues facing the South China Sea.
Unless there is a clear reaization by all the countries of an unsustainable exploitation and irreversible
damage being done to marine ecosystems in the South China Sea, and adequate political and economic
measures are undertaken, the current situation of the South China Sea environmental problems will
continue. The population of most countries of the South China Sea is bound to grow. Therefore, no matter
how well the marine environment is managed, it will not be able to support the predicted number of
population in 50-100 years time.

The future threats to the South China Sea environment mainly include: loss of biodiversity. There has
been no incomplete inventory of flora and fauna in the SCS countries. Nonetheless, the rich species
diversity is reflected in the high number of mangrove trees, finfish and shrimps, among others things. At
the moment, a number of associated species are classified as endangered because of the severe pressure.
The further loss of biodiversity may constitute a future threat.

Loss of fisheries productivity. As examined, mangroves act as nursery and feeding grounds for finfish
and shellfish. Ecological studies have established the correlation among mangroves, cora reefs and
seagrass as far as supporting the life cycles of coastal organisms. Based on this scientific knowledge, it is
concerned that degradation of the marine environment will cause a decline in the productivity of dependent
biota, and consequently a decrease in fishery productivity.

V. Findings and Suggestions

A number of findings are made from the preceding discussions. First, as the countries around the
South China Sea continue to expand their economies and consume more fossil fuel resources, they are
faced with important decisions about technology and infrastructure, which will have critical implications
for long-term environmental change. Countries bordering the South China Sea have been more concerned
with maximizing economic growth and ensuring adequate energy supplies than in preserving their
common natural resources. Again the backdrop of regional competition with each other for investment in
an increasingly integrated world economy, some of the government is reluctant to impose costly
regulations in order to maintain environmental standards. These countries face competitive market
pressures to produce at the lowest short-term cost possible.

Second, it is clear from the previous discussion that the problems of environmental pollution around
the South China Sea are only adding to the existing problems of population growth, urbanization in coastal
cities and economic growth and increased material consumption.

Third, the heavily concentrated populations aong the coastlines are rapidly exploiting the living and
non-living resources of the sea. A diminishing fish catch every year threatens the extensive fishing
industry; many fishermen are now forced to resort to more efficient and aggressive techniques and to
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venture further out to new fishing grounds.

Forth, though the countries of the South China Sea region are at different levels of socioeconomic,
scientific and technological development, all governments of the region have recognized that past actions
at national and regional levels have not been adequate for stopping the rate of degradation, and that a more
sustainable strategic approach is required.

Fifth, the international intellectual idea on the relationship between security and the human
environment has also traveled to the South China Sea region. The emergence of a new concept of
environmental security. It is generally recognized by the governments of the coastal states that a
comprehensive security consists of something more than political and military security. Such issues as
economic security, socia security and environmental security should aso be included in a comprehensive
concept of security. For the purpose of this paper it is environmental security, which is most important.

In the course of carrying out this study, it is found that some work has been done in the South China
Sea in terms of environmental programmes and alleviate Actions. Organizations and programmes dealing
with the environmental problemsin the regional are briefly surveyed here.™®

The United Nations Environment Programme (UNEP). UNEP is well known for its Regional Seas
Programmes, which now covers 140 countries. The regiona headquartersin Asia are in Bangkok, Thailand,
and the first East Asian Action Plan was adopted in 1981. Indonesia, Malaysia, Singapore and Thailand
signed the plan with the intention of promoting development and protection of the environment and coastal
areas. The Coordinating Body for the Seas of East Asia (COB SEA) is the name of the secretariat for the
programme.

ASEAN. With technical assistance from UNEP and the member countries, various projects have been
implemented that aim to support the management of the coasta and marine environment. Three
consecutive ASEAN Environment Programmes have been implemented since 1977. The UNEP
partnership with ASEAN has resulted in the foundation of the ASEAN Expert Group on Environment
(AEGE) and ASEAN Senior Officials on Environment (ASOEN), who have both been central players in
the development of the first ASEAN Strategic Plan of Action on the Environment for the period
1994-1998. However, the environmental policies of the ASEAN countries are much less integrated than,
for instance, in the European Union

The Southeast Asian Programme in Ocean Law, Policy and Management (SEAPOL) since 1981
represent another two non-governmental network of scholars, government officials, private sector
representatives and people with an interest in the Southeast Asian maritime region, meeting on a regular
basis another regional effort during the 1980s. The network consists of more than 250 government and
academic specialists from the region, and 50 associates from outside the region. SEAPOL was also
assisting national programmes and ingtitutes like China Institute for Marine Affairs (CIMA), the Maritime
Institute of Malaysia (MIMA), the Philippine Institute of Marine Affairs (PHILMA), and the Thailand
Ingtitute for Marine Affairs (TIMA).

"Managing Potential Conflicts in the South China Sea"® (more commonly referred to as the “South
China Sea Workshops — ‘SCSW’ ” ) had involved workshops, with funding from Canada and the
participant countries between 1990-2001. Unfortunately, SCSW ceased to exist due to cancellation of
financial support.
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More recently, an attempt has been taken by the littoral countries of the region, in co-operation with
the United Nations Environmental Programme (UNEP), to establish an environmental action plan for the
South China Sea, with initial funding from the Globa Environment Facility. A Transboundary Diagnostic
Analysis (TDA) and the Strategic Action Programme (SAP) were published in 1998 and 1999. *°

Despite its significance of the South China Sea and increasing redlization of the importance for
regiona effort, there has unfortunately been no formal legal instruments between governments in the
region to reduce pollution, use fisheries in a sustainable way or protect marine habitats. World experience
proves that, to achieve collaboration and co-operation among countries, it is usual to have a legal
framework that covers the areas of interest between the parties concerned. The missing of aregional treaty
ismost probably due to the lack of political wills rather than finance.

Cooperation in marine resources and environmental management in the South China Sea can be
initiated at two levels. At the regional level, it is a treaty obligation under the United Nations Convention
on the Law of the Sea (UNCLOS) for the coastal states, who are parties to the Convention, in the region.
UNCLOS provides that: “States bordering an enclosed or semi-enclosed sea should cooperate with each
other in the exercise of their rights and in the performance of their duties under this Convention.”*’

The development of a legal framework between member countries requires negotiation and
compromise at the highest level by each country. The objectives of alegal framework or document are to
protect and manage the marine environment and coastal areas of the South China Sea region, including
actions on: () Taking all necessary measures to prevent, reduce and control pollution of the South China
Sea area, particularly dumping, land-based sources, activities causing habitat loss and airborne pollution;
(b) Protecting and preserving the marine environment and its biodiversity, especialy fragile ecosystems,
and endangered species and other specially protected areas; (C) co-operating in dealing with pollution
emergencies in the South China Sea area; (d) exchanging data and other scientific and technical
information; (€) establishing rules and procedures for avoiding disputes and resolution, (f) setting up
mechanisms the determination of liability and compensation for damage resulting from pollution in the
South China Sea area. At the national level, collaboration across the Taiwan Strait in the South China Sea
should also be encouraged, promoted and seriously pursued. Such cooperation might first be undertaken
within the academic circle. Emphasis should be focused on and priority given to environmental and
resources management and conservation. Where possible, such efforts should strive to be institutionalized
for over-arching benefits and sustainable devel opment.

V. Concluding Remarks

Over the past three decades or so, industrial output, energy consumption has grown perhaps faster in
the countries around the South China Sea than anywhere else in the world, powered by the region's rapid
economic growth and driven by increasing population. Given the region's growing dependence on
imported oil and the increasing trade and transport of raw materials, the South China Sea has become an
indispensable highway for the world economy. It is suggested for the same reasons; the South China Sea
may also become a sink for regiona environmental pollution from the industrial effluents of the littoral
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countries as well as the spills and dumping of transit vessels.

As shown by the discussions in this paper, environmental problems are serious and visible enough to
arouse public concerns. But this author is more optimistic about the future of the South China Sea. With
the increasing public environmental consciousness, political will for regional environmental cooperation,
concern and support by competent international organizations, the people and governments of the South
China Sea will not tolerate it to become an environmental sink. Rather, There is much reason to predict
and believe that the South China Sea will embark on a road and direction for sustainable development of
marine environment and ecology.
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Appendices

Appendix 1. Growth in Real Gross Domestic Product in Selected Countries

(Average annual percentage change)

1000l | Product(ilins) | 1990 (199096 1996 1987 | 0t
AFAN
Cambodia 10 3125 - 6.5 - - -
Indonesia 197 225,828 6.1 77| 76| 46 -134 20
Laos 5 1857 37 6.7
[Malaysia 21 99,213 52 87 82| 78 -17 05
[Myanmar 46 - 0.6 6.8 - - -
Philippines 72 83,840 1.0 29| 57| 51 19 35
Sngapore 3 94,063 6.6 87| 66| 78 12 20
Thailand 60 185048 7.6 83| 6.7 -03 64 02
Vietnam 75 23340 4.6 85 96| 85 75 75
China 1215 815412 102 23| 97| 88 73 76
Japan 126 4,599,700 40 14| 25| 09 -05 0.9
South Korea 46 484,777 94 73| 69| 55 -38 14
United Sates 265 7,341,900 29 24( 25| 38 29 22

Sources: 1998 World Development Indicators, Washington, DC.: World Bank, 1998 (1980-1996 data), Asiaweek, "What's Ahead for Asian

Economies,” July 17, 1998 (1996-1999 data) .
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Appendix 2: Oil and Gas in the South China Sea Region

Proven Oil Reserves Proven Gas Reserves Qil Production Gas Production
(Billion Barrels) (Trillion Cubic Fest) (BarrelgDay) (Billion Cubic Feet)

Brunel 135 141 145,000 340
Cambodia 0 0 0 0
China* 1(est) 35 290,000 141
Indonesia* 0.2 29.7 46,000 0
Malaysia 39 79.8 645,000 1,300
Philippines 0.2 2.7 < 1,000 0
Sngapore 0 0 0 0
Thailand 0.3 7.0 59,000 482
Vietnam 0.6 6.0 180,000 30
TOTAL 75 (ext) 1455 1,367,000 2323

Source: Only the regions near the South China Sea are included Proved reserves as of 1/1/98; 1997production (except Indonesia, where data
isas of 1996). There are no proved reserves for the Spratly and Paracel Islands, " South China Sea Region," United States Energy Information
Administration, Country Analysis Briefs, August 1998.
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Appendix 3: Energy Production and Use in the SCS Countries and Regions

Commercial energy Commercial energyuse | Energy use | Energy use Net energy
production thousand metric | thousand metrictonsof oil | Average |p/c Average | imports% of
tons of ail equivalent equivalent annual % | annual % commercial
growth growth energy use

1980 1995 1980 1995 1980-95 1980-95 1980 | 1995
ASEAN
Cambodia 13 22 393 517 2.1 -1.0 97 9%
Indonesia 94,717 169,325 25,904 85,785 8.9 70| -266 -97
Laos 236 220 107 184 0.1 0.1 -121 -20
|Malaysia 15,049 62,385 9,522 33,252 0.8 70| 58| 88
IMyanmer 1,940 2,167 1,858 2234 0.2 -17 -4 3
Philippines 2,789 6,006 13,357 21,542 3.6 0.9 79 72
Singapore 0 0 6,049 21,389 10.0 8.1 100 100
Thailand 535 19,430 12,093 52,125 111 94 9% 63
Vietnam 2,728 13,808 4,024 7,694 41 18 32 -79
China 428,693 866,556 413,176 850,521 5.1 37 -4 -2
';Aogg Kong 0 0 5,628 13615 62 50 100|100
Japan 43,247 99,468 346,567 497,231 2.8 2.3 88 80
South Korea 9,644 20,570 41,426 145,099 9.6 84 77 86
United tates 1546307| 1655644 1801,406| 2,078,265 13 03| 14| 20

Source: World Bank, 1998 World Development I ndicators, Washington, DC.:
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Appendix 4: Oil and Gas in the SCS - Comparison with other Regions

Proven Oil Reserves | Proven Gas Reserves QOil Production Gas Production (Billion
(Billion Barrels) Trillion Cubic Fest) (BarrelgDay) Cubic Feet)
Caspian Sea Region 15.4-29.0 236-337 1,000,000 2846
Gulf of Mexico (U.S) 2.7 294 1,014,000 5100
North Sea Region 16.8 156.6 6,200,000 7981
Persian Gulf 674.5 1718 19,226,000 5887
South China Sea 75 1455 1,367,000 2323
et AicalGulfof 215 1263 3,137,000 200 (est)
uinea

Source: region stretching from Cote d 'lvoire (Ivory Coast) to Angola Proved reserves as of 1/1/98; 1997 production
(Gulf of Mexico reserves 1/1/97; production 1996) Source: "South China Sea Region," United States Energy Information
Administration, Country Analysis Briefs, August 1998.

Appendix 5: Forest Cover and Change in SCS Countries (1980-1995)
(Areain OOP hectares)

Total Forest Natural Forest Plantations
prea 000hecires | aven co0necires) "SRR e
1980 | 1990 | 1995 |80-90|90-95 | 1990 | 1995 |80-90|90-95| 1990 80-90

Cambodia 13484| 10649 9830 -24| -16| 10642 9823 -24| -16 7 0
Indonesia | 124,476| 115,213 109,791| -0.8| -1.0|109,088| 103666| -11| -1.0 6,125 8
Laos 14470 13,177| 12435| -09| -12| 13173 12431| -09| -12 4 4
|Malaysia 21564 17472| 15471 -21| -24| 17391| 15371 -21| -25 81 15
IMyanmar 32,901| 29,088 27,151 -12| -14| 28853| 26875 -13| -14 235 18
Philippines | 11,194| 8,078 6,766 -33| -35| 7875 6563| -33| -36 203 0
Singapore 4 4 4 0 0 4 4 07| -14 0 0
Vietham 10,663 9,793| 9,117 -9  -14| 8323 7647| -15| -17 1470 4

Source: World Resources, 1998-99 (World Resources Ingtitute), based on data from the Food and Agriculture Organization and the

International Tropical Timber Organization.
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Endnotes:

! Discussions on the environmental and resources issues in the South China Sea are traditiondl ly scattered in various
papers. A recent documentation by UNEP, Strategic Action Programme for the South Chins Sea, UNEP SCS/SAP Ver.
3, 24 February 1999, may be regarded as one of the first comprehensive sources of information on the subject.

2 World Resource Ingtitute, 1996.

3 UNEP, Strategic Action Programme for the South Chins Sea, 1999, p. 6.

* Ibid., p. 13.

> Kuan_Hsiung Wang, “Fisheries Cooperation and the Resolution of Conflictsin the South China Sed”, paper presented
at Conference on Human and Regiona Security around the South China Sea”, Oslo, Norway, 2-4 June 2002, pp.4-5.

6 Supranote 3, p. 13.

" Ibid., p. 17.

® Ibid., p. 18.

% Wetlands are defined by IUCN in the "Ramsar Convention on Wetlands of International Importance" as "areas of
marsh, fen, peat, land or water whether natural or artificial, permanent or temporary, in which water is static or flowing,
fresh, brackish or salt including areas of marine water the depth of which at low tide does not exceed six meters.”

10 Supranote 3, p. 21.

% bid., p.14.

12 sudara, S, Marine Fisheries and Environment in the Asian Region, Environmental Aspects of Responsible Fisheries,
1997, p. 184.

3 World Resources, 1987.

! The UNEP The State of the World Environment 1987 states that half a million tonnes of the 1.6 million tonnes
annually discharged into the sea by shipping is released accidentally: The remainder results from regular discharge by
ships of contaminated ballast water and water used for flushing out tanks.

5 Tom Ness, “ Environmental Co-operation around the South China Sea: The Experience of the South China Sea
Workshops and the UNEP' s Strategic Action Plan”, paper presented at Conference on Human and Regional Security
around the South China Sea’, Odo, Norway, 2-4 June 2002, pp. 25.

1 Study of issues and problems, and their societal root causes, was formulated by UNEP and senior marine scientists of
the region in the period 1996 to 1998.

17 Art. 123 of the United Nations Convention on the Law of the Sea, United Nations, New York, 1983. Art. 197 of the
Convention goes on to provide that “ States shall cooperate on aglobal basis and, as appropriate, on aregional basis,
directly or through competent international organizations, in formulating and elaborating international rules, standards
and recommended practices and procedures consistent with this Convention, for the protection and preservation of the
marine environment, taking into account characteristic regional features.
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VARIOUSISSUES FACING THE SURROUNDING SEA AREAS OF
INDONESIA

Etty R. Agoes
Professor, International Law, Padjadjaran University

Summary

The 1982 United Nations Convention on the Law of the Sea which came into force on 16 November 1994
has been regarded as a congtitution of the oceans. It creates a structure for the governance and protection of
the sea, including the airspace above and the seabed and subsoil below. It also addresses the balance of
coastal and maritime States' interests with respect to all areas of the sea.

Maintenance of ocean security and protection of the marine environment and its resources are recognized
obligations put forward by the 1982 Convention on all States in all maritime zones. As a country that has
ratified the Convention, Indonesia is under the obligation to implement the relevant provisions of this
Convention particularly those regarding ocean security, protection of the marine environment and its
resources. Indonesia, therefore, have to go through the process of formation and implementation of legal
and policy frameworks.

As a State that has ratified the 1982 Convention, the effect or consequence of the entry into force of the
Convention for Indonesia can be described through alist of activities classified as legisative and regulatory,
enforcement and administrative, and cooperative in nature. As in the case of the formation of the new law
of the sea into the 1982 Convention, the implementation of this new law in Indonesia has taken an
evolutionary way.

Before the establishment of the new law of the sea in 1982 most of the Indonesian laws and regulation
governing sea activities were mostly based on the four 1958 Geneva Conventions on the Law of the Sea.
However, after Indonesia ratified the 1982 Convention in 1985, Indonesia has enacted and revised a
number of laws and regulations governing the seas and its resources. Indonesia has succeeded in
establishing its sovereignty and jurisdiction in the territorial sea, archipelagic waters, continental shelf and
the exclusive economic zone, however, it has not yet declared its contigous zone, and therefore has not
enacted any law or regulation pertaining to it.

This paper tries to give a brief description on some important laws and regulations which may be
considered as Indonesia’s effort toward implementation of the 1982 UNCLOS, even though some of the,
were enacted before the Convention came into force, thereby requires further analysis on whether it should
be revised accordingly. It signifies the importance of the 1982 Convention for the maintenance of ocean
security, protection and preservation of the marine environment and its resources to an archipelagic State
like Indonesia. Establishment and implementation of legal and policy frameworks are needed to enable
Indonesia to benefit from this new law of the sea



VARIOUSISSUES FACING THE SURROUNDING SEA AREASOF
INDONESIA

Etty R. Agoes

INTRODUCTION

The 1982 United Nations Convention on the Law of the Sea,* which came into force on 16 November 1994
has been regarded as a congtitution of the oceans. It creates a structure for the governance and protection of
the sea, including the airspace above and the seabed and subsoil below. It aso provides aframework for the
alocation of sovereignty, jurisdiction, rights and duties among States that was carefully tailored to balance
the interests of States in controlling activities off their coasts and the interests of al States in protecting the
freedom to use ocean spaces beyond national jurisdictions without undue interference.

The 1982 Convention addresses the balance of coastal and maritime States' interests with respect to all
areas of the sea. From absolute sovereignty that every State exercises over its land territory, internal waters
(and in the case of archipelagic States its archipelagic waters), the adjacent belt of territorial sea and the
superjacent airspace, the exclusive rights and control that the coastal State exercises over maritime areas off
its coast diminish in stages as the distance from the coastal State increases, through the contiguous zone,
exclusive economic zone, continental shelf, high seas and the international sea-bed area. On the other hand,
the rights and freedoms of maritime States are at their maximum on the high seas and gradually diminish in
ocean zones closer to the coastal State.

Maintenance of ocean security and protection of the marine environment and its resources are recognized
obligations put forward by the 1982 Convention on all States in all maritime zones. As a country that has
ratified the Convention, Indonesia is under the obligation to implement the relevant provisions of this
Convention regarding those matters, particularly those regarding ocean security, protection of the marine

Position: Professor, International Law, Padjadjaran University, Indonesia
Education: Doctor of Law, Padjadjaran University, Indonesia, LL.M., the University of California Law
School, United States, S.H., Parahyangan University Law School, Indonesia
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the Law of the Sea and Marine Affairs. She has carried out various researches on different topics such as law
of the sea, economic law, environment law, fisheries law, coastal zone management and human rights. While
she taught at severa universities as non-permanent members of faculty, she served as a legal advisor for
Indonesian government, including Ministry of Marine Affairs and Fisheries. She has also participated in many
academic and professional organizations, such as Southeast Asian Project on Ocean Law (SEAPOL) as &
member of the Board of Directors, International Law Association as a member of the EEZ and Marine
Pollution Committees. She has published more than 100 articles and several books on various topics mostly
on international law and law of the sea.

! Hereinafter referred to as “the 1982 Convention.” .



environment and its resources. Indonesia, therefore, have to go through the process of formation and
implementation of legal and policy frameworks.

Given the requirement to limit the length of the paper and presentation, this paper will focus the discussion
mostly on the legal issues facing Indonesia in the implementation of the 1982 Convention. Further, | will
define the “surrounding sea areas of Indonesia’ as only those maritime zones which fall within the
sovereignty and jurisdiction of Indonesia, thus excluding the high seas and the international sea-bed area.

]
MARITIME ZONESWITHIN THE SOVEREIGNTY AND JURISDICTION OF INDONESIA

The 1982 Convention provides a framework for the alocation of sovereignty, jurisdiction, rights and duties
among States. Being an archipelagic state, Indonesia’s sovereignty and jurisdiction can be exercised in
various maritime zones, asfollows:

Internal waters

Article 8(1) defines internal waters as the waters on the landward side of the baseline from which the
breadth of the territorial sea is measured. This definition carries forward the traditional definition of
internal waters found in Article 5 of the 1958 Geneva Convention on the Territorial Sea and the Contiguous
Zone. Article 50 of the 1982 Convention, however, recognizes another part of internal waters resulted from
the drawing of closing lines within archipelagic waters.

Archipelagic waters

Recognition of an archipelagic State sovereignty over its archipelagic watersis given by Article 2(1) of the
1982 Convention, and further regulated in Articles 47(6), 49 and 53(4). Nowhere in the 1982 Convention
could we find an exact definition of archipelagic waters, however, since Article 2(1) recognized it as
having the same status as internal waters of a “normal” coastal State, archipelagic waters then can be
described as waters on the landward side of the straight archipelagic baselines including the interconnecting
waters between the islands within the archipelagic State, or it can also be described as waters encircled by
the straight archipelagic baselines of an archipelagic State.

Territorial sea

Article 2 describes the territorial sea as a belt of sea which is measured seaward from the baseline of the
coastal State and subject to its sovereignty, which also extends to the airspace above and the seabed and
subsoil. In the case of an archipelagic State, the territorial sea lies seaward from the straight archipelagic
baselines encircling the outermost islands of the archipelago. Under Article 3, the coastal State (including



the archipelagic State) has the right to establish the breadth of its territorial sea up to alimit not exceeding
12 miles, measured from the baselines determined in accordance with the 1982 Convention.

The contiguous zone, exclusive economic zone (EEZ) and continental shelf

These maritime zones begin at the seaward limit of the territorial sea and are are measured from the same
baselines used in determining the outer limit of the territorial sea. The contiguous zone may extend to a
maximum distance of 24 miles from the baselines, while the EEZ maximum distance is 200 miles from the
same baselines. The continental shelf may extend to a distance of 200 miles from the baselines or, if the
continental margin extends beyond that limit, to the outer edge of the continental margin as defined by the
1982 Convention . The regime of the continental shelf applies to the seabed and subsoil and does not affect
the status of the superjacent waters or airspace.

ISSUES CONCERNING IMPLEMENTATION

As a State that has ratified the 1982 Convention, the effect or conseguence of the entry into force of the
Convention for Indonesia can be described through alist of activities classified as legisative and regulatory,
enforcement and administrative, and cooperative in nature.?

1. Legidlative and regulatory, for instance through :

a. establishment of sovereignty or jurisdiction in the various maritime zones such as the territorial sea,
archipelagic waters, contiguous zone, continental shelf and the exclusive economic zone;

b. elaboration of activities in the territorial sea, contiguous zone, straits used for international
navigation, archipelagic waters, exclusive economic zone and continenta shelf by regulations;

c. regulations relating to vessels and aircraft, right of access, transit, sovereign rights over natural
resources, protection and preservation of the marine environment, and conduct of marine scientific
research ; and

d. regulations relating to submarine cables and pipelines, navigation, aviation and communication,
custom, fiscal, immigration and sanitary.

2. Enforcement and administrative, through arrangements for, among others :
a. establishment of limits;
b. establishment of sea lanes, air routes, traffic separation schemes, safety zones and routing
systems;
maritime administration;

customs, fiscal, immigration and sanitary regulations;

2 Based on the Study on the future functions of the Secretary General under the draft convention and on the
needs of countries, especially developing countries, for information, advise and assistance under the new legal
regime, A/CONF.62/L.76, 18 August 1981, in UNCLOS 11 Off. Rec., Vol. XV, p. 158.



rights of access and transit;
fisheries administration;
environmental administration;

T @ & o

marine scientific research;

development and transfer of marine technology; and
j. administrative aspects of surveillance, control and enforcement.

3. Co-operative:
Activities of co-operative nature with other States or through international organizations for, among
others:

safety of navigation and regulation of maritime and air traffic;

conservation, management and utilization of living resources,

protection and preservation of the marine environment;

o o oo

marine scientific research; and

e. development and transfer of marine technology.
In addition to the activities and arrangements listed above, effect of the entry into force of the Convention
also includes some scientific and technical aspects, such as hydrographic surveying and charting for the
purposes of navigational safety and the establishment of sovereignty and jurisdiction.

Given the length and complexity of the Convention, policy makers and their advisers need to have a close
anaytical scrutiny of the Convention, in order to have an adequate understanding of this new law of the sea.
It is equally important for policy makers and their advisers to have an understanding of the Convention in
its historical perspectives, to enable them to appreciate the relationship between the new rules and those of
customary law and earlier treaties, in particular the 1958 Geneva Conventions.

Asin the case of the formation of the new law of the seainto the 1982 Convention, the implementation of

this new law in Indonesia has taken an evolutionary way. Before the establishment of the new law of the
sea in 1982 most of the Indonesian laws and regulation governing sea activities were mostly based on the
four 1958 Geneva Conventions on the Law of the Sea.

LEGISLATIVE AND REGULATORY IMPLEMENTATION

Major concepts arising out of the 1982 Convention would have a great impact on coastal States
sovereignty and jurisdiction, rights and obligations over the seas and its resources, likewise an archipelagic
State such as Indonesia. Before the establishment of the 1982 Convention, Indonesia’s sovereignty four
1958 Geneva Conventions. 3

% The 1958 Geneva Conventions on the Territorial Sea and Contiguous Zone, Convention on Fisheries and
Protection of the Living Resources, Convention on the High Seas and Convention on the Continental Shelf.



However, after Indonesia ratified the 1982 Convention in 1985, Indonesia has enacted and revised a
number of laws and regulations governing the seas and its resources. Of the four areas of legidative and
regulatory actions described above, Indonesia has succeeded in establishing its sovereignty and jurisdiction
in the territorial sea, archipelagic waters, continental shelf and the exclusive economic zone. Indonesia has
not yet declared its contiguous zone, and therefore has not enacted any law or regulation pertaining to the
implementation of its jurisdiction within such zone.

1. Law No. 17 of 1985 concerning Indonesia’'s Ratification on the 1982 Convention on the Law of the Sea.

Indonesia realizes that the effectiveness of the 1982 Conventions depends heavily on its becoming a legal
force and this could be best achieved through formal ratification. It is under this consideration that on
December 31, 1985 Indonesia decided to enact Law No. 17 concerning Indonesias ratification on the 1982
Convention. Even though at that time, the Convention was not yet in force, Indonesia faced a much more
heavy responsibility not only of implementation but also of deciding on how to use the available law for the
benefit of the country.

2. Law No. 6 of 1996 on Indonesian Territorial Waters

When Indonesia gained its independence in 1945, Indonesian territorial waters were still under the 1939
Dutch Ordinance.*Under this law, the Indonesian territorial sea was established at a width of three nautical
miles around each islands of the archipelago. By this Ordinance, which generaly followed the customary
international law of European countries, Indonesian waters were virtually divided, some of which were
governed by the regime of high seas.

In 1957, however, Indonesia declared its new policy on its territorial waters through the Djuanda
Declaration, proclaimed on December 1957. With this new policy, a number of provisions of the old 1939
Ordinance were revoked and the width of the territorial sea was extended to twelve nautical miles measured
from the baselines which comprise the line joining the outer points of the outermost islands surrounding the
archipelago. This declaration signifies Indonesias major legal step to establish its position as an
archipelagic state.

Having failed to obtain recognition of its new territorial concept at the 1958 and 1960 Geneva Conferences,
Indonesia decided to continue with the policy outlined in the 1957 Declaration by establishing Law No. 4
of 1960.° Under this Law the breadth of the Indonesian territorial sea was extended from three to twelve
nautical miles, measured from about 96 straight baselines, connecting the outermost points on the low
water mark of the outermost islands.

* Territoriale Zee and Maritieme Kringen Ordonnantie, 1939.
5 Law No. 4 of 1960 concerning the Indonesian Territorial Waters.



Having gained recognition as an archipelagic State through the 1982 Convention, Indonesia enacted a new
Law No. 6 of 1996 on the Indonesian Territorial Waters.® The Law revised Law No. 4 of 1960, using
principles embodied in the 1982 Law of the Sea Convention. Basically the new Law upholds some old
principles like the one on the breadth of the territorial sea of 12 nautical miles.

The old provision of straight baselines from point to point is adjusted accordingly with a new provision on
straight archipelagic baselines. An illustrative map is attached to the Law showing the possible new
baselines, the territorial sea, outer limit of the exclusive economic zones, and specia lines showing the
unfinished or still negotiated boundaries with Indonesia’ s neighbouring countries.

Severa new concepts such as the right of transit passage and the right of archipelagic sea-lanes passage,
and the right of access and communication are also included. The provisions on the right of innocent
passage are adjusted to the new concept embodied in the 1982 Convention.

3. Government Regulation No. 61 of 1998 concerning List of Geographical Coordinates of the Basepoints
of the Indonesian Straight Archipelagic Baselines in the Natuna Sea which was later revoked and
replaced by Government Regulation No. 38 of 2002 concerning List of Geographical Coordinates of the
Basepoints of the Indonesian Straight Archipelagic Baselines

Article 47 paragraph 2 of the 1982 Convention provides that an archipelagic State may draw baselines,
each with alength that shall not exceed 100 nautical miles, with an exception that up to 3 per cent of the
total number of baselines may exceed that length up to a maximum of 125 miles.

During the period of 1989 — 1995 Indonesia began its endeavor to carry out a survey of all existing base
points. In the course of this survey new base points were located, and new baselines were established. Asa
result 233 possible base points were located, out of which 231 baselines can be drawn. To take the benefit
of the provision of Article 47 paragraph 2, these baselines were then reduced to 189 base points where 187
baselines can be drawn, out of which 5 baselines of up to 125 nautical milesin length can be drawn.

It is based on this survey that on 16 June 1998 the government finally decided to enact Government
Regulation No. 61 of 1998 concerning List of Geographical Coordinates of the Base points of the
Indonesian Straight Archipelagic Baselines in the Natuna Sea. This Regulation provides for the list of
geographical coordinates of the archipelagic baselines of Indonesia in the Natuna Sea. The Natuna Sea,
located north-west of the coast of Borneo, includes the seas around Bintan island, the Anambas islands, the
Northern Natunaislands and the Southern Natuna islands.

® State Gazette No. 73 of 1996, Additional State Gazette No. 3647 of 1996.



The archipelagic status of the waters in the Natuna Sea was indicated for the first time in the map attached
to Law No. 6 of 1996. Because of one of Indonesia's archipelagic sea lanes that was proposed for adoption
at the International Maritime Organization goes through the waters of the Natuna Sea, it was felt necessary
to issue the new coordinates of points for that part of Indonesia's archipelagic waters. The archipelagic sea
lanes proposed by Indonesia were approved by IMO in May 1998.

4. Government Regulation No. 37 of 2002 concerning Archipelagic Sea-Lanes through the Indonesian
Archipelagic Waters

The new right of archipelagic sea-lanes passage will be applicable in the archipelagic sea-lanes adopted by
IMO with the agreement with Indonesia. Based on thorough surveys and consultations with some user
States, Indonesia has proposed to IMO three main archipelagic sea-lanes in the direction of north-south vv.

On May 19, 1998 at the 69™ session of the Maritime Safety Committee of the IMO, Indonesia together with
IMO has reached an agreement for a cooperative legislative competence, by adopting three archipelagic
sea-lanes, using the routes as follows :
1) Strait of Sunda- Java Sea - Strait of Karimata - Natuna Sea - South China Seg;
2) Strait of Lombok - Makassar - Celebes Sea;
3) Pacific Oceans to the south, with three optional routes :

a. Pacific Oceans-Maluku Sea-Seram Sea-Banda Sea-Strait of Ombai-Sawu Seg;

b. Pacific Oceans-Maluku Sea-Seram Sea-Banda Sea-Strait of Leti-Timor Sea; and

c. Pacific Oceans-Maluku Sea-Seram Sea-Banda Sea-Arafuru Sea.

For various reasons including the political turmoil ending the Suharto regime, the adoption of these
archipelagic sea-lanes took sometimes to be enacted nationally. Even though a regulation was drafted
initially in 1995, it was only finalized and enacted in 2002. Notwithstanding this enactment, a revision on
one of these archipelagic sea-lanes is needed due to the changes in sovereignty and jurisdiction of the sea
areas around Timor Leste.

5. Government Regulation No. 36 of 2002 concerning Rights and Obligations of Foreign Vessels in
Exercising Innocent Passage through the Indonesian Waters

This Regulation was enacted as the implementing regulation for Law No. 6 of 1996 concerning the
exercise by foreign vessels of the right of innocent passage through the Indonesian territoria sea and
archipelagic waters, including straits used for international navigation. Under this Regulation the old
Government Regulation No. 8 of 1962 is then revoked.

This Regulation basically follows the provisions of the 1982 Convention with regard to innocent passage.
In general innocent passage may be exercised through sea lanes normally used for international navigation,



however for purposes of ensuring the safety of navigations such sea-lanes and traffic separation schemes
were indicated.

Temporary suspension of the right of innocent passage shall be communicated to other States through
diplomatic channels at |east seven days before its commencement.

6. Law No. 1 of 1973 on the Indonesian Continental Shelf

Indonesian declared its claim to the continental shelf on 17 February 1969, which was then followed by the

enactment of Law No. 1 of 1973 concerning the Indonesian Continental Shelf. This Law illustrates

Indonesia's concern over its natural resources on the seabed and subsoil beyond its territoria sea. The five

major point of this Law are as follows:

1) the Indonesian continental shelf comprises the seabed and subsoil of the submarine areas beyond the
limit of its territorial sea as determined by Law No. 4 of 1960, to a depth of 200 meters or beyond
where the superjacent waters admit the exploration and exploitation of natural resources;

2) full authority and exclusive rights over the natural resources of the Indonesian continental shelf shall be
vested in the State;

3) inthe event that the Indonesian continental shelf, including any depression found therein, lies adjacent
to theterritory of another State, a boundary line shall be established by agreement with that State;

4) any exploration for and exploitation of the natural resources therein shall be governed by laws and
regulationsin force;

5) anyone conducting exploration and exploitation activities is required to take the necessary steps to
prevent the pollution of the superjacent waters and the airspace above the continental shelf

This Law was enacted before the establishment of the 1982 Convention, which contains new provisions on
the outer limit of the continental shelf using new criteria and methods. Indonesia needs to revise its
definition of the Indonesian continental shelf accordingly, and will have to carry out scientific surveys for
possible claim of more than 200 miles from the baselines.

7. Law No. 5 of 1983 concerning the Indonesian Exclusive Economic Zone

Following the same pattern of claims to the territorial waters and continental shelf, Indonesia declared its
claim to an exclusive economic zone in 1980 and was soon followed by the enactment on October 8, 1983
of Law No. 5 on the Indonesian Exclusive Economic Zone. This Law grants Indonesia sovereign rights for
the purpose of exploring and exploiting, and conserving and managing, the natural resources of its
exclusive economic zone. Further, it states that any exploration and exploitation activities shall be carried
out with the consent of, or through international agreement concluded with the Indonesian government.

This Law also provides for foreign legal entities or governments a guaranteed access to the surplus of the
alowable catch. This Law also contains an obligation to take the necessary measures to prevent, reduce and



control pollution of the marine environment. It aso contains provisions on liability for any act which
contravenes Indonesian laws and regulations, and in the case of marine scientific research, rules of
international law. Strict liability shall be imposed on any activity resulting in the pollution of the marine
environment or damage to the natural resources.

Since this Law was drafted along the guidelines of the 1982 Convention, there seems to be no need for a
revision, however, the outer limit of the exclusive economic zone should be defined and drawn based on
the new straight archipelagic baselines.

8. Government Regulation No. 15 of 1984 concerning the Management of Living Resources in the
Indonesian Exclusive Economic Zone

Indonesiais aware of the fishing potential of the waters outside its territorial sea. The enactment of Law No.
5 of 1983 has extended Indonesia’s opportunity for the exploitation of the living resources in its exclusive
economic zone. As an implementation of Law No. 5 of 1983, on June 29, 1983, Government Regulation
No. 15 of 1984 was enacted.

Basically it contains provisions regarding the utilization and conservation of the living resources in the
Indonesian exclusive economic zone, procedures for obtaining licenses, and sanctions for any violation of
these provisions. This Regulation was issued under a consideration that Indonesia needs to develop its
fishing industry.

With the establishment of the Ministry of Marine Affairs and Fisheries, new Ministerial Decree to
implement further the Ministry’s policy on fishing in the Indonesian Exclusive Economic Zone were
enacted.

9. Law No. 1 of 1983 concerning the Ratification of the Treaty between Malaysia and Indonesia relating to
the Legal Regime of Archipelagic Sate and Rights of Malaysia in the territorial Sea, Archipelagic
Waters and the Territory of Indonesia lying between East and West Malaysia

Following the provisions of Article 47 paragraph 6 and Article 5 of the 1982 Convention, Indonesia has
concluded a bilateral treaty to accommodate Malaysia's rights and legitimate interests in the Indonesian
archipelagic waters. The Treaty sets out Malaysia's recognition and support of the Indonesia archipelagic
State regime, and in return Indonesia undertakes to respect Malaysia's pre-existing rights and interests in
the Indonesian archipelagic waters.

Since it is surrounded by neighbouring countries, Indonesia recognizes the importance of the settlement
maritime boundary delimitations. For this purpose, Indonesia has been able to settle about twelve
continental shelf or sea-bed boundary delimitation agreements and two territorial sea boundary delimitation
with the neighbouring countries. Between Indonesia and Australia notable achievements is the



establishment of a zone of co-operation agreement with Australia in the Timor Sea area pending a
continental shelf boundary agreement, which was later revoked due to the independence of Timor Leste,
and the new Treaty on the Establishment of an Exclusive Economic Zone Boundary and Certain Sea-bed
Boundaries of 14 March 1997."

With regard to the utilization of living and non-living resources of the sea, Indonesia has also established
laws on fisheries and mining, together with a law on conservation of living resources. In carrying out the
above described laws and regulation, these additional laws shall also be taken ionto account.

10. Law No. 23 of 1997 concerning Basic Provisions for the Management of the Living Environment

On 19 September 1997, a new Law No. 23 of 1997 concerning the Management of the Living
Environment was passed to replace Law No. 4 of 1982. The 1997 Law lays out in Article 3,
providing the basis, objective and target of the Law - "environmental management consistent
with national responsibility and sustainable development”, and "exploitation within the
framework of the holistic development of the Indonesian individual and community in its
entirety".

This Law guarantees the right of every person to a healthy environment and the obligation to
preserve environmental functions and combat environmental pollution. Chapter 1V serves as
the implementation of Article 33 paragraph 3 of the 1945 Constitution whereby it is provided
that natural resources are controlled by the state, and are to be developed by the government
for the greatest possible public welfare.

The 1997 Law provide for the delegation of authority to provincial governments. It prohibits
every business and/or activity from breaching environmental quality standards and criteria.
Projects that would create impacts on the environment must possess an environmental impact
analysis. Businesses and activities must manage their wastes, including hazardous and toxic
wastes. The Law also contains provisions on supervision, compliance control, environmental
audits and administrative sanctions at provincia and district levels. The latter includes
sanctions in the form of revocation of business licenses.

This Law aso provides for environmental dispute settlement either through judicial or extra-
judicial means. Judicial settlement anticipates the payment of compensation and the issuance
of orders to carry out certain actions. Two very significant features of this Law are - first,
strict liability is prescribed for violations involving hazardous and toxic materials, which
cause significant impact to the environment. Second, following recent court decisions,

" This Treaty is still pending ratification by both the governments of Indonesiaand Australia.
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community and environmental organizations are explicitly given judicia standing to bring
class actions, and/or to report on environmental violations.

One of the enabling instrument of this Law is Government Regulation No. 18 of 1999 regarding the
Control of Pollution of and/or Damage to the Marine Environment

11. Law No. 24 of 1992 concerning Spatial Planning

This law governs the utilization, planning and control of the national territory as an archipelagic State for
development purposes, including areas outside of national territory where Indonesia may exercise its law
under sovereign rights for the management of natural resources, or under other legitimate rights govern by
international law.

Basically this Law contains certain provisions that can be described in the following points :

1) the Indonesian territory as an archipelagic State with its eco-diversity (diversified ecosystem or
ecology);

2) coordination and integration;

3) sustainable development pattern; and

4) ability to accommodate further development.

Among the principles used in this law are encompassed in regul ations regarding :

1) planning : consists of formulation and determination of development programs, including formulation
of action plans for each program;

2) utilization : issuance of permits, evaluation and actual use of space; and

3) control : through surveillance and regulation.

Development plans are formulated for and divided into, the following :
1) principa functionsof theterritory : preserved and developed aress;
2) administrative aspects : national, province, city & rural areas,

3) ared sfunction and type of activities: rural, city and special areas.

12. Law No. 22 of 1999 on Regional Government

Following the political reformation ending the Suharto regime, in 1998 through the People's Consultative
Assembly (MPR) Decision No. XV/MPR/1998, the government is instructed to establish laws and
regulations concerning autonomous regional administration. On 7 May 1999 the government enacted Law

No. 22 of 1999 concerning Regional Government.

Article 2 paragraph 1 stipulates that the Indonesian territory is divided into three autonomous
regional territories of provinces, municipalities and regencies. Further Article 3 provided that

11



the territory of a province consists of land areas and a sea area of 12 nautical miles measured
from the “ coastline” toward the high seas and/or toward the archipelagic waters.?

Meanwhile the jurisdiction of the municipalities and regencies is set to be one third of that assigned to the
provinces, or within a belt of four nautical miles, assumed to be measured in the same manner as that of the
provinces.

This assignment of territories is accompanied with a corresponding rights for the regional

governmentsin the following areas :°

1) exploration, exploitation, conservation and management of marine resources within the assigned
territory;

2) regulation of administrative matters,

3) regulation of spatial planning;

4) enforcement of the regional and national laws and regulations;

5) assisting the government in the enhancement of security and sovereignty of the State.

This law has produced a substantial change in the regulation of ocean activities. There is fundamental
questions that has yet to be solved in the future, is that will this Law resulted in the revocation of the
underlying principle of the Indonesian territory of Wawasan Nusantara which unites the wole land and sea
areas of Indonesia. Under the provisions of this new law, there is the possibility of claims to part of the
Indonesian waters by the provinces, municipalities and regencies. Given the autonomous nature of the
jurisdiction given by this law, possibilities of conflict may arise between the different levels of
governments, as well as among the same levels of government.

It has been long an accepted policy al around the world that marine resources development should be
environmentally sound, socio-economically harmonized and sustainable. The policy makers and their
advisers, both at national and regional levels right now are busy in formulating the implementing
regulations on this matter.

CONCLUSION

The above description signifies the importance of the 1982 Convention for the maintenance of ocean
security, protection and preservation of the marine environment and its resources to an archipelagic State
like Indonesia. Establishment and implementation of legal and policy frameworks are needed to enable
Indonesia to benefit from this new law of the sea.

8 The use of the term “coastline” has been challenged by many as an indication that the drafter of thisLaw is
ignorant of the existence of methods used to measure maritime zones according to the 1982 UNCLOS which
Indonesia has ratified in 1985.

° Article 10 paragraph 2.
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The Marine Electronic Highway (MEH) Project
AsaNew Management System for Sea Areas

Koji Sekimizu
Director, Marine Environment Division
International Maritime Organization

Summary

This paper presents an outline of the Marine Electronic Highway (MEH) Project and the current
status of developments towards implementation of the MEH Demonstration Project from 2004 for the
Straits of Malacca and Singapore as a joint project of the Global Environment Facility (GEF), the World
Bank (WB) and the International Maritime Organization (IMO). The MEH Project was presented to the
World Summit on Sustainable Development in Johannesburg as IMO’s Partnership Initiative to strengthen
the implementation of Agenda 21.

The MEH is on of the most innovative and significant advances in navigational safety and
protection of the marine environment, incorporating the latest available technologies. It is a marine
information and infrastructure system that integrates marine environmental management and protection
systems (EMPS) and state-of-the-art marine navigation technologies.

Its backbone is a precision navigation system that utilizes a network of Electronic Navigational
Charts (ENCs) in conjunction with ship-borne Electronic Chart Display and Information Systems (ECDIS),
Differential Global Positioning Systems GPS) and Automatic Identification Systems (AlS).

The Straits of Malacca and Singapore were chosen to pilot the MEH because of their highly
congested maritime traffic lanes and environmentally-rich coastal areas, coupled with the strong
commitment to navigational safety and environmental management of the three littoral States of Indonesia,

Malaysia and Singapore.
This paper provides:
1 current situation of providing navigational aids;
2 outline of the MEH Project;
3 components of the MEH Demonstration Project;
4  expected institutional and implementation arrangements,
5  partnership;
6  support from the User State; and
7  outline of the implementation plan to start the Project from 2004.



The Marine Electronic Highway (MEH) Project
Asa New Management System for Sea Areas

Koji Sekimizu

This paper presents an outline of the Marine Electronic Highway (MEH) Project and the current
status of developments towards implementation of the MEH Demonstration Project from 2004 for the
Straits of Malacca and Singapore as a joint project of the Globa Environment Facility (GEF), the World
Bank (WB) and the International Maritime Organization (IMO). The MEH Project was presented to the
World Summit on Sustainable Development in Johannesburg as IMO’s Partnership Initiative to strengthen
the implementation of Agenda 21.

Concept of MEH

The MEH is on of the most innovative and significant advances in navigational safety and
protection of the marine environment, incorporating the latest available technologies. It is a marine
information and infrastructure system that integrates marine environmental management and protection
systems (EMPS) and state-of-the-art marine navigation technologies.

Its backbone is a precision navigation system that utilizes a network of Electronic Navigational
Charts (ENCs) in conjunction with ship-borne Electronic Chart Display and Information Systems (ECDIS),
Differential Global Positioning Systems (GPS) and Automatic Identification Systems (AlS).

The system will provide vital marine information on such matters as tides and current to ships on a
“real-time” basis and would allow integrated digital electronic navigation. This in turn would enable
accurate navigation of every single ship under the overall traffic management system, which would cover
all areas of the Straits of Malacca and Singapore. This will significantly improve the safety of navigation
and, hence, reduce the risk of accidents which may result in catastrophic environmental pollution.

Position: Director, Marine Environment Division, IMO

Education: Master of Engineering, Osaka University, Japan

Sekimizu, serving IMO from 1989, has been appointed Director of the Marine Environment Division in
August 2000. After his graduation from university, he joined the Ministry of Transport of Japan as a Ship
Inspector. He worked for the Ministry of Foreign Affairs and the Ministry of Transport in various capacities.
During his last two years in the Ministry of Transport, he held the position of Deputy Director of the Safety
Standards Division. In the IMO, he was in charge of various technical Sub-Committees as Head of the
Technology Section and was promoted to Senior Deputy Director of the Marine Environment Division in
1997. He is the Secretary of the Marine Environment Protection Committee and the Administrative Secretary
of the IMO / FAO / UNESCO-IOC / WMO / WHO / IAEA / UN / UNEP Joint Group of Experts on the
Scientific Aspects of Marine Environment Protection (GESAMP).




The system will also entail the creation of the marine environment protection system (EMPS)
which would provide a common basis for the Straits for the 3-dimensional hydrodynamic model; oil and
chemical spills trgjectory and fate model; coastal and ocean monitoring systems; environmental impact
assessment; spill damage assessment models; and sensitivity mapping.

The system will further enhance the transparency of navigation and overall traffic control and will
provide a basis for intensive monitoring the real-time situation of navigation, which would help in the
efforts of relevant countries to reduce piracy and armed robbery in the Straits and enhance maritime
security throughout the region.

Straits of Malacca and Singapore

The Straits of Malacca and Singapore were chosen to pilot the MEH because of their highly
congested maritime traffic lanes and environmentally-rich coastal areas, coupled with the strong
commitment to navigational safety and environmental management of the three littoral States of Indonesia,
Malaysia and Singapore. This commitment was substantiated by their ratification of the 1982 UNCLOS
and MARPOL 73/78 and other IMO Conventions dealing with navigational safety, pollution prevention
and control.

In 1997, approximately 104,000 vessels transited the Straits, whereas in 2001 vessel arriva in
Singapore was over 140,000. In addition, there is a high level of loca traffic engaged in trade and fishing
across the Straits. Although the Straits are shallow, hazardous to navigation and characterized by narrow
channels, irregular tides and shifting bottom topography, they are the preferred international route for the
majority of ships due to the presence of services and active ports compared with other routes.

For oil tankers trading between the Middle East and the Far East, the transit through the Straits of
Malacca and Singapore is shorter by approximately 1,000 miles, or a saving of about three days steaming
if compared with the two aternative routes, i.e., Lombok-Makassar and the Sunda Straits.

The Straits of Malacca and Singapore is also a zone of high biodiversity, rich in marine fauna and
flora that is characteristic of tropical estuarine environments. The abundance of seagrass beds, mangrove
swamps, coral reefs and wetlands enrich the associated coastal marine environment, which also acts as a
stopover point for migratory birds on seasonal transition. This environment serves as a unique heritage to
the world.

Current situation of providing navigational aids

The coastal and marine natural resources of the Straits of Malacca and Singapore are of enormous
value to the littoral States and also contribute to the global economy. The assessment of the net economic
value of the Straits is around US$ 15 hillion, putting it among the most valuable international sea lanesin
the world. Attached to this economic value are the livelihoods and the future devel opment of more than 30



million people living in the vicinity of the Straits, whose wellbeing is directly or indirectly associated with
the state of affairsin the Straits.

Activities undertaken by the three littoral States to improve navigational safety have been
substantial, with the majority of the funding being borne by the littoral States. In the case of marine
pollution prevention and the maintenance of navigational aids, a significant amount of funding has been
provided by the Nippon Foundation of Japan.

Singapore’s Vessal Traffic Information Services (VTIS) has been in operation since 1990. Thisis
a comprehensive radar and computer-based vessel traffic system covering the Singapore Straits and can
show the positions of up to 1,000 vessels at atime. Malaysia also has aradar and vessel traffic monitoring
systems, which was commissioned in 1998 and covers the entire Malacca Straits.

The Mandatory Ship Reporting System, STRAITREP, which came into effect on 1 December
1998, requires designated vessels to report, via VHF voice radio communications, to the marine authorities
of the littoral States when transiting the Straits of Malacca and Singapore. Vessels entering the operational
area are required to submit reports containing information such as the name of the ship, its call sign, IMO
identification number, position, hazardous cargo and any deficiency of the ship that could affect normal and
safe navigation.

The current maritime safety infrastructures and regulatory mechanisms in place in the Straits have
improved the safety of navigation, flow of vessel traffic and the overall management of the Straits as an
international sea lane. However, the volume of international traffic passing through or calling at ports in
the Straits has steadily increased throughout the 1990’'s. Vessdal statistics from 1995 to 2001 showed an
annual average increase of 5.96% for the Port of Singapore and 10.58% for Port Klang. Also thereis a
substantial volume of cross-Straits traffic among the three littoral States involving trade and fishing.

Notwithstanding the benefits of the above system currently available, the threat of collision as well
as groundingsisincreasing. The biggest concern isthe risk of a catastrophic oil spill following a collision
with or grounding of a VLCC or any vessel carrying large quantities of bunker oil. The cost of the clean-up
operation for a large-scale oail is significant; the outlay for clean-up in respect of the Evoikos oil spill
incident came to about US$ 7.5 million.

Although the three littoral States have oil spill response capahilities, such as oil spill contingency
plans and response facilities, the Evoikos incident highlighted the need for a better traffic management
system, which would prevent maritime accidents and would cope with the future increase in volume of
traffic, including ships carrying hazardous materials.

With the increasing volume of maritime traffic and port development in the Straits, the capacity
and condition of the Straits to handle such growth whilst ensuring safe and efficient navigation remains a



source of concern. Clearly, an innovative approach to improving the management of the maritime traffic
and marine environment protection will be required and it is hoped that the Marine Electronic Highway
will provide a solution to this question.

Project outline
The MEH Project will establish an MEH system in the Straits of Malacca and Singapore through
the following phases:

Phase 1 Demonstration of MEH System; and
Phase 2 Development of Full-Scale MEH System.

The MEH system will be an integrated regional network of marine information technologies,
utilizing Electronic Navigational Charts (ENCs), Electronic Chart Display and Information System (ECDIS)
and Automatic Identification System (AlS). The system will be designed from the end-users' perspective
and requirements and will make full use of new technologies, their applications and management. Other
components will include sustainable financing mechanisms, obligations associated with accession and
ratification of relevant international conventions, protocols, legal, institutional and administrative
arrangements and political and public relations to enhance the utility and acceptability of the MEH system
and its long-term sustainability.

Phase 1 of the MEH Project will be implemented as the GEF/World Bank/IMO Demonstration
Project of the MEH System in the Straits of Malacca and Singapore over five years from 2004, with a total
budget of US$ 16 million. This phase will involve the following four key tasks and challenges:

1 the integration of existing marine information technologies and capacities within the three
littoral States with new and innovative technologies, focusing on the specific needs of users
within the three countries as well as other users of the Straits;

2 quantification of the socio-economic benefits to the governments, industry, private sectors
and the coastal communities of the region;

3 establishment of interagency, intergovernmental and intersectoral partnerships to develop,
finance, construct and operate the MEH as a potentially self-sustaining and revenue-

generating enterprise;

4 institutional arrangements, including agreement among participating parties on the
administrative, legal, financial and operational aspects of a managing organization, which will
be responsible for implementing the Full-Scale MEH system in the Straits.

Phase 2 of the Project will extend the pilot MEH System over the entire area of the Straits of
Malacca and Singapore as a Full-Scale MEH and monitor and evaluate the expanded MEH’s commercial



and environmenta benefits and facilitate its replication over the entire sea lane from the Persian Gulf to
East Asia by sharing the results of the evaluation with the relevant States and through advocacy and the
provision of technical assistance.

Components of the MEH Demonstration Project
The MEH Demonstration Project comprises the following seven strategic components:

Component 1 Establish the Marine Electronic Highway and demonstrate its technical
functionalities on navigation safety and marine environment protection for
the Straits;

Component 2 Facilitate the integration of marine environment systems and data flow and

information exchange through the MEH system;

Component 3 Develop the operational and administrative mechanism for the sustainable
management of the MEH system;

Component 4 Evaluate the financial, socia and economic benefits and legal issues of the
MEH system;

Component 3 Promote awareness and participation of relevant stakeholders to support the
MEH system;

Component 6 Strengthen national and regional capacity in maritime safety and marine

environment protection of the sustainable management of the MEH system;
and

Component 7 Implement transitional activities to develop the MEH Full-Scale System.

Institutional and implementation arrangements

At the start of the MEH Demonstration Project in 2004, the Project Steering Committee will be
established as the overall regiona body to observe the implementation of project activities. The PSC will
provide the institutional arrangement for the development of the managing tool, which will operate,
administer and manage the MEH system and, furthermore, provide a sustainable basis for co-operative
agreement among relevant stakeholders.

Four Technical Committees and two Working Groups will be established in the course of
implementing the MEH Demonstration Project:



- TC on Survey and Electronic Navigational Charts (ENCs);
- TC on Shore Base Infrastructure and Facilities;

- TC on Ship-borne Equipment;

- TC on Environmental System and Information;

- WG on cost sharing for the MEH Full-Scale Development Project; and

- WG on Demonstration Evaluation.

A Project Management Office will be established in the region to administer and manage the
Project onsite and will have a Team of Project Managers and experts. The staff of the Project Management
Office will work closely with the staff from national agencies assigned to the MEH Data Centres and will
oversee the work of consultants as well as provide the secretariat function to the Project Steering
Committee, Technical Committees and Working Groups,

Partners

The littoral States of Indonesia, Malaysia and Singapore are the major players in this Project.
Aside from their membership in the Project Steering Committee, Technical Committees and Working
Groups, the littoral States will co-finance the implementation of the Demonstration Project by providing in-
kind contributions, such as the use of and access to maritime safety facilities, office space, equipment and
local experts. The littoral States with their designated National Focal Points and lead agencies will be
working with the Project Management Team in partnership with relevant stakeholders, to implement the
activities of the seven components of the Demonstration Project, including the development of the MEH
Fund and the governing body of the MEH system. The littoral States will also work towards overcoming
policy, institutional and legal barriers for the establishment of the MEH system in the Straits.

Currently, the Demonstration Project has as its partners the International Association of
Independent Tanker Owners (INTERTANKO) and the International Hydrographic Organization (IHO).
The partnership with INTERTANKO will ensure that an adequate number of tankers will be made
available for the technical evaluation of the MEH system. INTERTANKO will be the focal point for the
shipping industry and will identify ships that will be participating in the project, ensuring the availability of
ECDIS and AIS on board ships. INTERTANKO will also assist in monitoring participating ships to ensure
that they adhere to the requirements of the project and also in identifying any constraints or problems that
may arise onboard ships during their participation. As a partner, INTERTANKO will be a member of the
Project Steering Committee and also will take part in the review and evaluation of the project and the
implementation of its activities as a member of the various technical committees and working groups of the
Project.



As another partner, IHO will also be a member of the Project Steering Committee and also will
take part in the review and evaluation of the Project as well as the implementation of its activities as a
member of the various technical committees and working groups of the Project. Its major input to the
Project will be to provide technical assistance in the development and production of ENCs, the
development of ENC-based ecological or sensitivity maps and the mapping services as well as promoting
technical co-operation, e.g., training and expert advice.

Private sector partners such as technology providers, especially those engaged in digital
technology and telecommunications as well as those in the environmental sector, will be involved in the
development of various products and services of the MEH system covering online and real-time
communications and data exchange.

Support from User States

From the beginning of discussions on the concept of the MEH Project and, in particular, during the
Project Development Fund Block B activities under the fund provided by the Global Environment Facility,
the Hydrographic and Oceanographic Department of the Japan Coast Guard has participated in the
preparation of the MEH Demonstration Project. The Ship and Ocean Foundation and the Japan
Association of Marine Safety have aso actively participated in the Project preparatory meetings and
provided valuable contributions.

The Japanese Government has also been invited to participate in the MEH Demonstration Project
and the Japan International Co-operation Agency has also indicated its interest in supporting the
Demonstration Project by providing technical expertise for the development of the Electronic Navigational
Charts.

The Ministry of Maritime Affairs and Fisheries of the Republic of Korea has also participated in
the Project preparatory meetings and expressed its willingness to contribute in the operation of the MEH
Demonstration Project.

Future

The concept of a Marine Electronic Highway (MEH) was initiated in Canada in the early 1990s
with the application of digital technology to navigation, particularly in the development of electronic
navigational charts and ECDIS. The core of the Canadian version of the MEH was the integration and
interconnection of the ECDIS and the Automatic Identification Systems (AlS).

The concept of the establishment of MEH in the Straits of Malacca and Singapore was first
discussed in the mid 1990's as meetings of the GEF/UNDP/IMO Regional Programme on Partnership in
Environmental Management for the Seas of East Asia (PEMSEA), as a pilot project for the Straits.



The three littoral States and the International maritime Organization explored the possibility of
realization of the MEH concept and, after three years of intensive discussions in the region and with the
World Bank, the MEH Demonstration Project has been devel oped for its implementation from 2004.

Partnership with relevant stakeholders and co-operation and support from the User States are of
paramount importance for the successful operation of the MEH Demonstration Project and for the
refinement of the MEH Full-Scale System for its development after the evaluation of the Demonstration
Project.

The MEH Demonstration Project will provide an image of the future system of navigationa
control and traffic and environment management for international straits.

Article 43 of the United Nations Convention on the Law of the Sea requires that User States and
States bordering a strait should, by agreement, co-operate in the establishment and maintenance in that
strait of necessary navigational and safety aids or other improvements to aid international navigation and
for the prevention, reduction and control of pollution from ships. However, the development of the MEH
System would go beyond the scope of the UNCLOS and requires participation and co-operation through
partnership arrangements with various stakeholders, including the shipping industry, the private sector and,
still, the public sector in agencies in User States. Above al, the commitment on the establishment of the
MEH system by the Governments of the three littoral States is a fundamental factor for the success of the
Project. Taking into account all these elements and the already expressed firm commitments from
Indonesia, Maaysia, Singapore, INTERTANKO and IHO and, furthermore, taking into account the
willingness for co-operation and support expressed by the relevant sectors of some User States, at this stage
of development, IMO is preparing an actual implementation process, which is expected to commence in the
course of 2004 after the final endorsement of the MEH Project by the World Bank at the end of 2003.



Chua Thia-Eng

10 PEMSEA
(ICM)
(& ICM (b)
© (d)
(€) ®
(h) (i)
PEMSEA
(SDS-SEA) 2003 12

(WSSD) 21

9)

0)

2003



Chua Thia-Eng

(SEA)
( )
(Chua et al, 1998)

40% 1/3 1/2

5

19 ( )
(Chua
et al, 1998)
( )
PEMSEA
ICLARM FAO IMO
(ICCOPS) 180

Gold Medal Award




WSSD
10 PEMSEA
50
2 (2002
(GESAMP, 2001 ESCAP ADB, 2000)
(Chou, 1998 ;Bryntetal, 1998 Fortes, 1994 UNEP, 1998)
10% 2030
20
(1993-1999)
1993 (GEF)

12 11

21



(ICM Integrated Coastal Management)

( ) ( ) 2 ICM
2
ICM
17 19%
Yuangdang Lagoon
ICM
ICM
ICM
NGO
(BCRMF)
NGO
3
3
(MEH)
IMO 3 MEH GEF
2003 2004



(1999 2005)

GEF
1999 10 (PEMSEA)
GEF
(UNDP) IMO
PEMSEA
ICM
11 1999 10

( )

2001 12



330 170% 890

(RNLG)
PEMSEA ICM
ICM
PEMSEA ICM
RNLG
11

PEMSEA

ICM PEMSEA ICM

( ) «c ) « )
¢ ) ) «c ) ) (

(PCC) PCC
ICM
PCC



PEMSEA

PEMSEA
NGO
PEMSEA
ICM ICM
(Bataan Coastal Care Foundation) ICM
3
PEMSEA
ICM
PEMSEA 2000 (SDS-SEA
Sustainable Development Strategy for the Seas of East Asia)
WSSD
( 2) SDS-SEA (PEMSEA )



SDS-SEA

NGO

SDS-SEA

6 228

SDS-SEA 3
PEMSEA NGO



SDS-SEA PEMSEA

(SGOM: Senior Government Officials' Meeting) 2003
12 8
SDS-SEA
SDS-SEA
SDS-SEA
PEMSEA

10



Bryant, D., L. Burke, J. McManus and M. Spalding. 1988. Reefs at Risk. A map based indicator of
threats to the world'’s coral reefs. World Resource Institute (WRI), International Center for
Living Aquatic Resources Management (ICLARM), World Conservation Monitoring Centre
(WCMC) and United Nations Environment Programme (UNEP). Washington, DC. 55p.

Chou, L.M. 1998. Status of Southeast Asian Coral Reefs, pp. 79-87. In C. Wilkinson (ed.) Status of
coral reefs of the world: 1998. Global Coral Reef Monitoring Network and Australian
Institute of Marine Science, Queensland. 184 p.

Chua, T.E., S. A. Ross, H. Yu, editors. 1997. Malacca Straits Environmental Profile. MPP-EAS
Technical Report 10, 259p. GEF/UNDP/IMO Regional Programme for the Prevention and
Management of Marine Pollution in the East Asian Seas. Quezon City, Philippines.

Chua, T.E., S. R. Bernad, M.C. San. 2003. Coastal and Ocean Governance of the Seas of East
Asia: Towards an Era of New Regional Cooperation and Partnerships. Tropical Coasts (July
2003). 10(1). (in press).

Fortes, M. 1994. Seagrass resources of ASEAN. In: Living Coastal Resources: status and
management. Report of the Consultative Forum, 3rd ASEAN-Australia Symposium on
Living Coastal Resources. Wilkinson, C. (ed). Australian Institute of Marine Science,
Townsville, Australia. p.106-109.

GESAMP (IMO/FAO/UNESCO-1I0C/WMO/WHO/IAEA/UN/UNEP Joint Group of Experts on the
Scientific Aspects of Marine Environmental Protection). 2001. A Sea of Troubles. Rep. Stud.
GESAMP No. 70, 35p.

ESCAP, ADB. 2000. State of the Environment in the Asia and the Pacific. ST/ESCAP/2087.
United Nations, New York. 2000.

PEMSEA. Sustainable Development Strategy for the Seas of East Asia. PEMSEA, Manila. (in
ress).

UNEP. 1998. Report of the Thirteenth Meeting of the Coordinating Body on the Seas of East Asia
(COBSEA) on the East Asian Seas Action Plan. UNEP (WATER)/EAS 1G.9/3. United

Nations Environment Programme, Bangkok.

World Bank Group. 2002. Data by Topic. http://worldbank/data/databytopic.html.



1 PEMSEADEH (T 2B DS MRS

(2003 9

)

Activities

Pilot Phase

Project Steering Committee

oB

ICM Demonstration Site

Malacca Straits

Capacity Building

Sustainable Financing

AN

AN

AN

A

AN

PEMSEA

ICM Demonstration/Parallel Sites

Pollution Hotspots/Subregional Seas

Networking and Regional Task Force

Capacity Building

AN N R N IR N

RS ] KR

Scientific Support

Communicate with Stakeholders

Integrated Information Management System

Environmental Investment

National Marine Policy

Regional Arrangement

Project Steering Committee

A S N N I N I N O I O I O I N B N B N

A I N I N B N O N B N

AN I N I N I N B O I O I O I O I N I N BN

A N I N I N I N B O I N I N I N I N B N BN

AN N A N IR N

A N N I N I N B O I O I O I O I N B N BN

AN N I N B N B N A N

OB




2 WSSD

SDA-SEA)

WSSD

SDS-SEA

(29

)

Agenda21 17 WSSD

(30

FAO

FAO

EEZ

(31

(32

GPA

(33

IMO

(34

I0C

FAO

SEA EIA IEIA




Building I ntergover nmental, I nteragency and Multi-sector s Partner ships
towar ds Achieving Environmental Security for the Seas of East Asia

Chua Thia-Eng
Regional Programme Director, PEM SEA

Abstract

Maritime security issues of the Seas of East Asia cover issues related to nationa security, food,
environment, and navigational safety. These issues are closely interlinked with human activities on land.
The Seas of East Asiaisaworld center of maritime trade and is also aglobal center for marine biodiversity.
Rapid economic growth, globalization and regionalization of trade, the widening gap between the rich and
the poor, the rapid deterioration of the coastal and marine environmental quality, and the fast rate of
destruction of natural habitats, may individually or collectively upset the above delicate rel ationships.

The Seas of East Asia faces a host of management challenges because of the above complex and
complicated relationships. Pragmatic actions are needed to arrest and reverse the fast rate of environmental
degradation; strengthen local governance; prevent and reduce multiple use conflicts; ratify and implement
international instruments; create environmental investment; and develop or mobilize human and financial

resources.

This paper reports on a decade of regional efforts undertaken by PEM SEA, including activities and lessons
from achievements and challenges of the pilot phase (“Prevention and Management of Marine Pollution in
the Seas of East Asid’) and the current phase, “Building Partnerships in Environmental Management for
the Seas of East Asia (PEMSEA)”. It highlights the activities, outputs and outcomes of two Integrated
Coastal Management (ICM) projects in Xiamen Municipality and Batangas Bay. It includes the
subregiona efforts of Indonesia, Malaysia and Singapore on database collection in the Straits of Malacca
and Singapore.

The follow- on phase concentrates on building intergovernmental, interagency, and multi-sectoral
partnerships by (a) developing ICM demonstration sites and their applications; (b) addressing
environmental risk issues of pollution hot spots and subregional seas;, (c) building capacity in
environmental governance; (d) forging regional networking and developing task force; (e€) creating
environmental investment opportunities; (f) providing scientific support to decision makers; (g) developing
an integrated information management system; (h) enhancing communication to promote stakeholder
participation; (i) promoting marine policy; and (j) developing appropriate regiona collaborative
arrangements.



PEMSEA s closely working with its participating countries in preparing the “ Sustainable Development
Strategy for the Seas of East Asia (SDS-SEA)” which is expected to be approved by the Ministerial Forum
during the East Asian Seas Congress 2003 in December. This regional strategy provides a guiding
framework for regional and integrated implementation of the World Summit on Sustainable Devel opment
(WSSD) related to coasts and oceans, Agenda 21, and other international instruments, agreements and
protocols. It also provides a regional, national, and local platform for intergovernmental, interagency and
multi-sectoral collaboration.
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Introduction

The term maritime security, in its broad sense and context in the present day economy, covers issues related
to national security, food and environment security and safety at sea. These various aspects of maritime
issues are closely inter-linked and, more so, with human activities not only at sea but aso on land. This
paper focuses on one of these issues: the environmental security of the Seas of East Asia (SEA).

The SEA and its surrounding countries are important in terms of maritime security in the sense that the
regionis:

e A world center of maritime trade manifested by a major network of mega- and large seaports located in
the region and major sea routes for oil tankers and container vessels, including the Straits of Malacca
and Singapore and the Lombok-Makassa Straits (Chua et al, 1998);

e A world center of marine biodiversity and accounting for no less than 40 percent of the world’s total
fish production, a third of world’s coral reefs and mangrove wetlands, and close to half of the world’s
sea grass species . The region encompasses five major Large Marine Ecosystems (LMESs), andisrichin
both marine living and non-living resources. The LMEs have contributed immensely to the diversified
economy of the countries of the region and the livelihoods of 1.9 billion people, a substantial number
of which isresiding along the coasts; and

e Closely interconnected in terms of political, socio-cultural, economical and ecological relationships
(Chuaet d, in press). These relationships, while interdependent, are fragile and sensitive. They are held
together since time immemorial and contribute to peace, order and the continued economic prosperity
of the region.
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Rapid economic growth, globalization and regionalization of trade, the widening of gap between the rich
and the poor, the rapid deterioration of environmental quality, the fast rate of destruction of the natura
habitats may individually and cumulatively upset the above delicate relationships. The results are
increasing conflicts in terms of natural resource allocation and their use at local, national, regional and
global levels, thereby threatening national and individual security - a price the region cannot afford to pay.

Managing Complexities: Challenging Sustainable Development of the Seas of East Asia

The sustainable development of the Seas of East Asia faces a host of management challenges because the
issues are complex, and complicated, requires a strategic and holistic approach, time and resources, as well
as strong political will. Effective management actions are needed to:

e Arrest and reverse the fast rate of environmental degradation in terms of reduction of nutrients to the
waterways, prevent and reduce hazardous substances by waste discharge, stop destruction of natural
habitats and increase the level, scale and quality of habitat restoration;

e Strengthen local governance in terms of capacity and effective use of human and financia resources to
undertake integrated planning, management and enforcement as well as policy reforms and
stakeholders' participation;

e Prevent and reduce multiple use conflicts at the local, subregional, and regional levels especially those
related to transboundary issues;

e Ratify and implement international instruments and international agreements such as the climate
change convention, biodiversity convention, International Maritime Organization (IMO) and United
Nations Environment Programme (UNEP) Conventions, as well as Agenda 21 and the Plan of
Implementation of the World Summit on Sustainable Devel opment (WSSD);

e Create environmental investment opportunities and effectively turn environmental management
liability into economic incentives; and

e Develop and maobilize human and financial resources at all levels to undertake the above challenges.

A Decade of Regional Efforts---The Role of PEM SEA

Over the last 50 years countries of the region, despite a variation in terms of socio-economic and political
situations, have achieved varying degrees of economic growth. Some countries like Japan, R.O. Korea, and
Singapore have transformed into economically developed nations and together with Brunei Darussalam,
have a per capitaincome comparable with that of developed nations in the West. The region still has alarge
population earning under US$2 a day (World Bank, 2002), however, many developing nations like
Malaysia, Thailand and P.R. China have effectively reduced the level of poverty in most parts of their
coastal areas. Unfortunately, despite the impressive economic growth, the environmental quality of the
region has not shown any sign of improvement. On the contrary, based on current environmental reports
(GESAMP, 2001 and ESCAP and ADB, 2000), the situation has actually worsen.



According to scientific reports (Chou, 1998; Brynt et a, 1998; Fortes, 1994, UNEP, 1998) the region loses
about 10 percent of its mangrove wetlands each year and if left unchecked, the region would have lost al
its mangroves by 2030. In the same vein, all cora reefs would collapse in 20 years, while most seagrass
beds, which are abundant in many coastal areas would have disappeared due to pollution, dredging and
land reclamation.

Pollution Prevention and Management Efforts (1993-1999)

Since 1993, a concerted regiona effort to address pollution problems in the region was initiated with
financia support from the Global Environmental Facility (GEF). The regional project, participated by 11 of
the 12 countries surrounding the Seas of East Asia, has made significant achievements in demonstrating
how environmental issues could be effectively addressed at the local level through the application of
integrated coastal management (ICM). It developed two ICM programs in Xiamen (P.R. China) and
Batangas (Philippines) as working models for local governments. The two demonstration projects have
made much progress and have integrated the ICM approach in their respective planning and economic
development frameworks.

Today, the Xiamen Municipality has become one of the cleanest cities in P.R. China and continues to
achieve high economic growth (17-19 percent) without compromising its environmental quality. It had
effectively clean-up the degraded Yuangdang Lagoon, removed the obstructive cage and oyster farms in
navigational channel, implemented sea-use zoning schemes, rehabilitated wetlands, protected endangered
species, improved waterfront management, and implemented international and national environmental
instruments. Xiamen has made great strides towards the goals of sustainable development. Xiamen is a
good ICM model to demonstrate the integration of environmental concerns into its long term economic
development plans.

The ICM project in Batangas Province in the Philippines demonstrates a similar model of approach as that
of Xiamen Municipality but under a different political and socioeconomic setting. Like Xiamen, it
developed long term strategic environmental management plans and successfully integrated the ICM
approach into the provincial environmental management system. It became a major vehicle for interagency
dialogue, consultation, and involvement through various project activities. Local capacity was developed in
terms of integrated planning, environmental monitoring, and integrated environmental impact assessment,
with stakeholders heavily involved in the development of action plans and their execution. Non-
governmental organizations (NGOs) and the private sector operating in the bay area played a critical role.
A foundation known as the Batangas Coastal Resource Management Foundation (BCRMF) was established
and worked closely with the provincial governments to ensure environmental concerns were being
addressed. The Batangas Bay project demonstrates how NGOs and the private sector can work together
with the public sector in fulfilling their corporate responsibility.



The Straits of Malacca and Singapore were selected to demonstrate how the three countries bordering the
Straits, namely Indonesia, Malaysia and Singapore, could collectively address the navigational safety and
environmental issues of the Straits. Being one of the world's busiest international waterways with heavy
traffic of oil tankers and container vessels crossing the narrow straits each day and with hundreds of small
to medium-size fishing vesseals cross-crossing, navigational safety is certainly a major concern. The Project
mobilized experts from the three countries to examine the environmental problems, undertake assessment
of risks associated with public health and ecosystems, and prepare a comprehensive profile of the Straits
and a computerized information management system which includes relevant environment, socioeconomic,
and demographic databases.

The outputs of the Straits of Malacca and Singapore project gave rise to new efforts to develop an
information system integrating shipping information with environmental information in a computerized
system. This information system is known as the Marine Electronic Highway (MEH). The preparatory
phase of the MEH, which is being implemented by World Bank and IMO and participated by the three
littoral countries, has given rise to a pilot-testing project funded by GEF. The pilot-testing project is
expected to begin operation sometime in late 2003 or early 2004.

In addition to the above activities, the Regional Programme placed considerable emphasis on capacity
building through the implementation of training courses, an internship program and workshops. It aso
initiated the development of appropriate sustainable financing mechanisms that could help local
governments devel op financing measures for implementing environmental projects.

Building Partnershipsfor Environmental M anagement (1999- 2005)

The above GEF pilot phase project built a working relationship among the participating countries. It
became apparent that environmental issues require a lot more funds and top management commitment for
their execution. It was redized that government aone is not enough to resolve the environmenta
management issues, more so reversing the environmental threats. Further work must be built on forging
partnerships with all stakeholders. Many environmental issues, especially those transboundary in nature,
require intergovernmental, intersectoral, as well as interagency collaboration. Thus the follow-on project
places “building partnerships’ as the main target.

The term partnership is defined as a relationship between two or more entities to collectively undertake an
activity or several activities that achieve a common goal or vision. A good partnership programme is built
upon the strength of each partner in terms of resources, expertise and skills. They share benefits as well as
risks in the process.

In October 1999, the Regional Programme on “Building Partnerships in Environmental Management for
the Seas of East Asia (PEMSEA)” became operational. The Regional Programme continued to be funded
by GEF with United Nations Development Programme (UNDP) and IMO serving as the implementing and



executing agencies respectively, and with co-financing from the participating governments and donors.
PEMSEA' s activities cover the following tasks:

e Developing ICM demonstration sites and their replication;

e Addressing environmental risksissues of pollution hotspots and subregional seas;
e Building capacity in environmental governance especially at local level;

e Forging regiona networking and developing aregional task force;

e Creating environmental investment opportunities;

e Providing scientific support to decision makers;

e Deveoping an integrated information management system (I11IMS);

e Enhancing communication to promote stakeholder collaboration;

e Promoting the development of national marine policy; and

e Developing appropriate regional collaborative arrangement

Inter gover nmental Partner ships

The partnership programme began its operation in October 1999 with the same 11 participating countries.
The partnership arrangement includes co-financing of programme activities in-cash or in-kind and/or both,
joint undertaking of training courses, collaboration in special projects or contribution of expertise in
training and as resource persons for workshops or conferences organized by the programme.

With the participation of Japan in 2001, the programme has completed its intergovernmental partnership
with al the 12 countries of the region collaborating in the implementation of the activities of the Regiona
Programme (Table 1).

In terms of co-financing, the contribution from the governments has far exceeded the origina commitment
by 170 percent from US$3.3 million to $8.9 million indicating the growing ownership and appreciation of
the partnership arrangements.

Intergovernmental partnerships at the local government level are also being facilitated through the Regional
Network of Local Governments Implementing Integrated Coastal Management (RNLG). PEMSEA
promotes the development of ICM demonstration sites and their replication through the establishment of
ICM paralel sites in each participating country. Each demonstration and parallel site develops and
implements aset of ICM programs based on the standard framework and processes developed and tested by
PEMSEA. The establishment of the RNLG has so far created close working relationships, synergies and
linkages among sites. The eleven members of the network take turns in hosting the annual workshop for
sharing of experiences, lessons of achievements, and challenges. Such local government partnership based
on common goals and interest has laid a good foundation for regional collaboration.



I nteragency Partnerships

A major focus of the Regional Programme is to forge interagency partnerships at all levels of the
government. This is a very difficult task as interagency conflicts amongst government line agencies have
been the main cause for duplication of efforts, intensification of bureaucracy, and difficulty in law
enforcement. In fact, government agencies contribute to a large part of environmental degradation and
resource overexploitation.

PEMSEA promotes interagency partnership through the following activities:

¢ Involving concerned government agencies in the development and implementation of ICM at the local
government level. In al of PEMSEA’s ICM projects at its 11 demonstration and parallel sites in 9
countries, namely: Bali (Indonesia), Bataan and Batangas (Philippines), Chonburi (Thailand), Danang
(Vietnam), Nampo (DPR Korea), Port Klang (Malaysia), Shihwa (RO Korea), Sihanoukville
(Cambodia), Sukabumi (Indonesia) and Xiamen (P.R. China), government agencies and other
stakeholders are part of Project Coordinating Committees (PCCs) that provide policy direction and
inputs for the implementation of the ICM project. The usual agencies involved include fisheries,
agriculture, forestry, environment, planning, marine, ports and harbors, tourism, public health, drainage,
and mining. Through the PCCs, specific activities can be undertaken by the relevant line agencies such
as activities related to risk assessment or environmental impacts assessment, zoning schemes, coastal
profiles and strategies, and economic valuation of natural resources, etc. Similar coordinating
committees are being set up for the management of the Manila Bay, Philippines.

e Strengthening interagency participation in addressing issues of common interest. A good example is
the oil spill risk assessment and response project for the Gulf of Thailand, Manila Bay and Bohai Sea.
The projects in each site involves a number of agencies (environment, fisheries, ports, marine, navy/
coast guards, legal) in response to a determined risk of oil or chemical spills. Preparation of oil spill
response contingency plan, deployment of response equipment, training of personnel, air surveillance,
and the identification of economic impacts and damage recovery claims, etc, require multiagency and
multidisciplinary participation.

Over the years, PEMSEA has acquired good working experience in building interagency partnerships. The
coastal strategies that are developed at each demonstration site present a very effective and useful
environmental management framework and platform, where each concerned line agencies can find their
niches and specific roles towards achieving common vision or development objectives.

Multi-Sector Partnership
A major objective of forging multi-sector partnership stems from the increasing conflicts arising from the

multiple use of natural resources. Multiple use conflicts between sectors have severely undermined national
and local efforts towards achieving sustainable use of natura resources. PEMSEA has included the



involvement of relevant sectors of the economy especially the private sectors, the NGOs, the academe, and
the media through forging partnerships with and among them in the formulation and implementation of
action plansin environmental management activities.

In Bataan Province, where an ICM programme has been developed and enforced, the private sector, the
media, and the academe play very useful roles in the development and implementation of various activities
of the ICM programme. In actua fact, a strong partnership has been forged between the provincial and
municipal governments with the industries, forming the Bataan Coastal Care Foundation to support
government initiatives. The Foundation shoulders half of the total cost of the ICM programme. Such
partnership was further reinforced by the heavy involvement of the local media, which kept the general
public of the province regularly informed. This has resulted in a well-informed public that is more
sympathetic of and willing to cooperate with government initiatives. The usefulness of such partnership
extended over the last three years is well recognized and has contributed to several national and
international awards for the Province.

The level of multi-sector partnership arrangement depends on the socioeconomic, political, and cultural
conditions of each country. PEMSEA’s experience shows that it is much more effective when forging such
partnerships at the local level instead of regional and national levels. Multi-sector cooperation and
collaboration was successful in many ICM projects such as those in Bali, Sukabumi, Batangas, and
Chonburi. In some countries such as P.R. Chinaand DPR Korea, multiple sector partnership is less obvious
due to the nature of the political system.

A Regional Framework for Ensuring Environmental Security

Since 2000, PEMSEA has embarked on the development of aregional strategy, “ Sustainable Devel opment
Strategy for the Seas of East Asia (SDS-SEA)”. This regional strategy provides a guiding framework for
the implementation of the WSSD requirements for the coasts and oceans of East Asia (Table 2). As stated
in the Foreward of the SDS-SEA document (PEM SEA, in press), the regional strategy:

e Provides a package of applicable principles, relevant existing regional and international action
programs, agreements and instruments, as well as implementation approaches,

e Offers aregional framework for the interested countries and other stakeholders to implement, in an
integrated or holistic manner, the commitments they have already made;

e Addresses linkages amongst social, cultural, economic and environmental issues; and

e Embodies the shared visions of the countries and stakeholders for the Seas of East Asia.

This regiona strategy presents a regional perspective, principles and guidelines and a platform for al
concerned, to work together and to play their respective roles in addressing common issues and concerns.
In short, the SDS-SEA represents implementation approaches for the integrated management and



sustainable use of the environment and natura resources therein. The implementation of which is certainly
contributing to environmental security of the region.

Theregiona framework shall further:

e Strengthen regional partnership arrangements amongst agencies, NGOs, the private sector and other
stakeholders;

e Enable the concerned organizations and programmes operating in the region at al levels, to promote
synergistic and cumulative impacts of their efforts and expertise;

e Facilitate the sharing and transfer of experiences, knowledge, technology and techniques as well as
mutual assistance among the countries of the region currently at different stages of socioeconomic
development; and

o Facilitate the flow of support and assistance from interested financing institutions and donor agencies
and the creation of self-sustained financing mechanisms and investment opportunities for sustainable
coastal and marine development.

The SDS-SEA has developed 6 strategies to:

Ensure sustainable use of coastal and marine resources;

e  Preserve species and areas that are pristine or are of ecological, social or cultural significance;

e  Protect ecosystems, human health and society from risks occurring as a consequence of human
activities;

e Develop economic activities in the coastal and marine environment that contribute to economic
prosperity and social well-being while safeguarding ecological values;

e  Implement international instruments relevant to the management of the coasts and oceans; and

e  Communicate with stakeholders to raise public awareness, strengthen multisectoral participation and

obtain scientific support;

About 228 action programs are being developed based on the above six strategies focusing on addressing
various management issues and environmental threats challenging the sustainable development of the
regional seas.

Over the last three years, the draft SDS-SEA was extensively discussed amongst various concerned
governments and stakeholders at the local, national and regional levels. PEMSEA undertakes extensive
consultation with its collaborators, international NGOs, international and UN agencies for further
improvement. The document was finally approved at the recently concluded Senior Government Officials
Meeting (SGOM) of the PEMSEA participating countries and is now ready for submission to the
forthcoming Ministerial Forum in Putrajaya, Malaysia on 8 December 2003 for approval.



The implementation of the SDS-SEA is a challenge. Not only there is a need for political commitments but
also for adequate human and financial resources to undertake each program of actions.

The good news is that whilst the draft SDS-SEA is on its passage for governmental adoption, severa
governments have already taken action to develop their national coastal or marine policy and strategies.
The Philippines is in the process of finalizing its consultation on the Philippine Archipelagic Agenda.
Thailand is preparing its Thai Sea Policy and Maaysia is currently embarking on developing a Coastal
Policy. So are Indonesia and Vietnam. The SDS-SEA is expected to strengthen national efforts in
formulating their own national coastal, marine or ocean policies and strategies with its broad guiding
framework.

Conclusion

Based on a decade of PEMSEA’s experience in forging regional cooperation amongst the countries and
stakeholders of the region to address environmental issues, the following lessons have been learned:

e A programmatic/holistic, integrative management approach is essential to resolve cross-sectoral and
cross-boundary issues,

e The partnership approach effectively reduces intergovernmental, interagency, multi-sector conflicts as
it creates common vision, promote understanding and sharing of risks and benefits;

¢ Involving the private sector is crucial for not only are they important stakeholders, but they also have
the expertise and financial resources,

e |t is necessary to turn environmental liability into an economic opportunity in order to seek greater
commitment from the decision makers of both public and private sectors.

e Environmental security issues should be addressed not only within the overall context of maritime
security, but more so in the context of sustainable development;

e Environmental or Sustainable Development Strategic Framework at the regional or local level is very
useful in forging intergovernmental, interagency and multi-sectoral partnership.

The biggest challenge however, is to build trust among stakeholders at all levels. This appearsto be along
and difficult process. The partnership approach is an initial step to build consensus, share visions, build
confidence and cultivate and foster trust in achieving a greater security for the present and future
generations to come.
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Table 1. Participation of Countriesin the Activities of the Pilot and Current Phases of PEM SEA

(Check mark indicates participation in activities as of September 2003)

Brunei

Activities Dar ussalam Cambodia P.R. China DPR Korea Indonesia Japan Malaysia Philippines RO Korea Singapore Thailand Vietnam
Pilot Phase
Project Steering Committee v v v v v OB v v v v 4 v
ICM Demongtration Site v v
Malacca Straits v v
Capacity Building v v v v v v v v v
Sustainable Financing v v v v v v
PEMSEA
ICM Demongtration/Parallel Sites v v v v v v v v 4
Pollution Hotspots/Subregional Seas (4 v v v v v
Networking and Regional Task Force v v v v v v v v v v
Capacity Building v v v v v v v v v v v v
Scientific Support v v v v v v v
Communicate with Stakeholders v v v v v v 4
Integrated Information Management System v v v v v v v 4
Environmental Investment v v v v v v 4
National Marine Policy v v (4 v v v v v 4
Regional Arrangement v v v v v v v 4 v v v 4
Project Steering Committee v v v v v v v v v v v v

Note: OB - Observer




Table 2.

The SDS-SEA in Relation to the WSSD Plan of I mplementation

Concerning Sustainable Ocean Development

WSSD Requirement

Related SDS-SEA Element

Paragraph 29: effective coordination
and cooperation at the global and
regional levels, between relevant bodies
and actions a all levels

Building interagency, intersectoral and intergovernmental
partnerships (Mission)

Chapter 17 of Agenda 21 and the WSSD Plan of
Implementation can only be implemented effectively through
the integrated approach, and effective coordination and
cooperation at al levels (Framework for the Strategy)
Application of the integrated management approach as the
overarching framework for the implementation of strategic
projects and programmes (General Principles)

Develop and strengthen national coastal and marine strategies
and policies, aswell as integrated multidisciplinary and
multisectoral coastal and ocean management mechanisms and
processes at the national and local levels (Desired Changes;
Executing the Strategy; IMPLEMENT, Objective 1)

Paragraph 30: sustainable fisheries,
including restoration of depleted stocks,
implementation of concerned
international agreements and FAO code
of conduct and plan of implementation,
encouraging regional fisheries
management, maintaining productivity
and biodiversity, etc.

Enhance transboundary cooperation in subregional seas for
fisheries management, including implementation FAO code
of conduct and plan of implementation; strengthening EEZ
fisheries management capacity
Use of living resources in aresponsible way, e.g., reducing
excessive fishing capacity, restoring depleted fish stock
Integration of fisheries management into integrated coast
management programme

(SUSTAIN, Objective 3)

Paragraph 31: Implementation of
Jakarta Mandate, conservation of
ecosystem, habitats and biodiversity,
elimination of destructive fishing
practices; implementation of RAMSAR
Convention and Convention on
Biological Diversity

Implement policies for biodiversity conservation according
to the Convention on Biological Diversity and the Jakarta
Mandate (SUSTAIN, Objective 1, Action Programme 1)
Restore threatened habitats and biodiversity (SUSTAIN,
Objective 1, Action Programme 2)

Implement measures against destructive fishing (SUSTAIN,
Objective 3, Action Programme 3)

Paragraph 32: Advance implementation
of GPA and the Montreal Declaration,
including human and institutional
capacity building, managing risks and
impacts of pollution, elaborating
regional programmes.

Strengthen capacity to protect the marine environment from
the harmful effects of land-based human activities

Local implementation of management programmes to
combat various related adverse impacts

Holistic approaches to managing impacts of land based
activities

(PROTECT, Objective 2)




Paragraph 33: Enhance maritime safety
and protection of marine environment
from pollution, including ratification
and implementation of IMO
conventions, addressing invasive alien
speciesin ballast water, management
measures on maritime transportation
and other transboundary movement of
radioactive materials.

Prevent operational and accidental pollution of marine
waters from shipping and other sea based activities,
including at-sea multisectoral law enforcement, measures to
avoid introduction of exotic organisms from ballast water,
oil spill contingency planning and response
Control ocean dumping and incineration of wastes at seain
accordance with the London Convention

Integrated management of land and sea based economic
activities

(PROTECT, Objective 3)

Paragraph 34: Improve scientific
understanding and assessment,
including increasing collaboration, the
establishment of global reporting and
assessment of the state of the marine
environment, capacity building in
science, information and management,
and of concerned international
ingtitutions, e.g., UNESCO/IOC, FAO
and others.

Actions for raising public awareness and understanding of
the concerned management issues and process
Actions for applying science and traditional knowledgein
decision making
Mobilize governments and other stakeholders using
innovative communication methods, including local, national
and regional networking

(COMMUNICATE)
Strengthen and expand environmental assessment systems
and practices, including SEA, EIA, IEIA
(DEVELORP, Objective 1)

Implement integrated environmental monitoring
programmes, using appropriate indicators to determine the
management effectiveness
(PROTECT, Objective 1)
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MARITIME CONFLICT PREVENTION SYSTEM —
SOME IDEASFOR AN ACTION PLAN

SAM BATEMAN
Professoria Research Fellow at the Centre for Maritime Policy, University of Wollongong

SUMMARY

This paper outlines some basic proposals for developing good order at sea. It suggests that the key to promoting
cooperation and establishing an effective maritime conflict prevention system lies in developing wider
maritime awareness in the region, including a greater appreciation of the complexities and problems of marine
environmental management. In effect, this is similar to the need perceived in the U.S. for maritime domain
awareness as an essential element of Homeland Security. It recognizes that comprehensive knowledge of what
is happening at seais an essentia element of maritime security athough at aregional levd, this knowledge and
understanding can only be acquired through cooperative activities. Few coastal States possess sufficient
capability to meet their maritime monitoring and information needs from their own resources.

There have been several initiatives in regiona forums over the years related to developing maritime
knowledge and information exchange. However, due largely to the lack of both commitment and resources,
few of these have matured into effective operational systems. The paper describes some of these initiatives
and the problems that have prevented their full implementation. A major problem has been the failure to
recognize the interconnected nature of the maritime environment and the need for cooperation to maximize
the common good of Ocean Security.

A possible way ahead involves a “building block” approach to achieving a higher level of maritime
awareness, including an appreciation of the benefits of cooperation. This might be a three-tiered approach
starting with some basic initiatives to promote maritime awareness and information sharing such as inter-
agency and multilateral regiona security workshops and marine information directories, and then moving
through digital databases to an ultimate objective of real-time maritime surveillance and information
exchange. These activities might lead to, or be associated with, the implementation of more ambitious
arrangements for cooperative maritime security such as the ocean peacekeeping project developed by
researchers at the National Institute for Defense Studies in Tokyo between 1996 and 2000. However, this
paper suggests that coast guards may be more preferable than navies for implementing such a project.

Maritime awareness is generally lacking in the region at present but is fundamental to the implementation
of a stable maritime regime and an effective regional response to terrorism and piracy. An action plan to
build an effective maritime conflict prevention system might start “small” with some modest awareness
building activities as suggested in this paper.



MARITIME CONFLICT PREVENTION SYSTEM
SOME IDEASFOR AN ACTION PLAN

SAM BATEMAN
Introduction

The principal challenge for Ocean Security in the Asia-Pacific region is to build a stable maritime regime,
which provides good order at sea, reduces the risks of conflict and allows regional countries to pursue their
legitimate maritime interests in a safe and secure manner. Developing this regime requires a much higher
level of maritime cooperation than existsin the region at present

If anything maritime disorder rather than order prevailsin the region, particularly in the enclosed and semi-
enclosed seas of East Asia. Conflicting claims to maritime jurisdiction exist throughout these waters and
naval budgets continue to grow at a fast rate’. Land-sourced and ship-sourced marine pollution continue
unabated and marine habits are being destroyed. Mgjor problems exist with combating illegal activity at sea
such as piracy, drug trafficking and people smuggling. Fish stocks are being depleted and illegal fishing is
prevalent in many areas. The maritime geography of East Asia means that a system of unilateral exclusive
economic zones (EEZs) and sovereign resource rights® is unlikely to provide an effective system of oceans

Position: Professor and Research Fellow, Centre for Maritime Policy (CMP), University of Wollongong in New South
Wales, Australia
Education: Ph.D., University of New South Wales, Australia

Bateman retired from the Royal Australian Navy with the rank of Commodore in 1993 and after his retirement started his
career in CMP as a researcher. Current research interests include regional maritime security, the strategic and political
implications of the Law of the Sea, and maritime cooperation and confidence-building. He has written extensively on
defence and maritime issues in Australia, the Asia Pacific and Indian Ocean. He has also joined to numerous international
academic conference groups on ocean policy, and served as Co-Chair of the CSCAP Working Group on Maritime
Cooperation and a member of SLOC Study Group.

! An enclosed or semi-enclosed seais defined in Article 122 of the 1982 UN Convention on the Law of the Sea
(UNCLOS). The seasin East Asiamesting this definition include from North to South: the Sea of Okhotsk, Japan
Sea (or the East Seato Koreans), Y ellow Sea, East China Sea, South China Sea, Gulf of Thailand, Sulu Sea, Celebes
Seaq, the Timor and Arafura Seas and the Andaman Sea. Under UNCL OS Article 123, States bordering these seas are
required to cooperate in their management.
2 The author endorses fully the sentiments of the November 2002 International Conference conducted by the Institute
for Ocean Palicy, SOF that:
Strife over the demarcation and possession of territorial watersin the oceansis a recurring theme among the
nations of East Asia. With nationalism on the rise, disputes about jurisdiction grow ever more difficult to
resolve. Worse, the region’s powers appear to be vying to upgrade third naval capabilities, aiming to assert
sovereignty over broader areas and to establish supremacy over ocean resources.
Institute for Ocean Policy, Proceedings of International Conference on Geo Future Project: Protect the Ocean,
Tokyo, November 8 & 9, 2002, p.92.
% The conference mentioned in the preceding footnote was also advised of the trend towards “territorializing” EEZs.
Ibid., p. 116. With large areas of the Western Pacific enclosed as EEZs, thistrend can only serve to hamper maritime
cooperation further.



management and marine environmental protection. The “Securing the Ocean” concept developed by the
Institute for Ocean Policy, Ship and Ocean Foundation (SOF) is a welcome initiative towards building
maritime order in theregion.

This paper outlines some basic proposals for an action plan to develop good order at sea. Past experience
with regional maritime cooperation suggests that a “top down” approach is unlikely to be successful. A
“bottom up” approach may be preferable®. The “bottom up” or “building block” approach was evident in
the origina agenda of measures for confidence building and preventive diplomacy agreed by the ASEAN
Regional Forum (ARF) at its second meeting in Brunei in August 1995.°> However, the achievement of
these measures seems to have been off the agenda in recent years. This paper suggests that the key to
promoting cooperation and establishing an effective maritime conflict prevention system lies in developing
wider maritime awareness in the region. The maritime strategic geography of the Western Pacific with its
many islands, busy sea lines of communication (SLOCSs), rich resources and overlapping zones of maritime
jurisdiction dictates the importance of a common understanding of the marine environment and its many
complexities, particularly legal and physical. The development of this understanding requires a high level
of cooperative activity to achieve an integrated management system that meets the needs of Ocean Security.

Maritime Domain Awareness

With the War on Terrorism and the priority accorded Homeland Security, a new expression has entered the
maritime strategic lexicon of the United States. This is maritime domain awareness. It means knowing
what is going on in the maritime environment. What shipping is in the area? What is it doing? Where is it
going? What is the cargo? What other maritime activity is out there? It is an integrated approach to
maritime security that ties in threats of maritime terrorism, illegal immigration, drug smuggling, illegal
fishing and marine pollution. It suggests the fundamental importance of having good information on which
to base risk assessments.

The implementation of maritime domain awareness, if applied at aregional level, would requires the

following®:

e Comprehensive knowledge of the marine environment including SLOCs, sea borne trade, maritime
boundaries and claims, incidents of piracy and armed robbery at sea, oil and gas concessions, fishing
areas and so on;

* Partnerships for Environmental Management of the Seas of East Asia(PEMSEA), discussed in another paper at this
conference, is an example of the “bottom up” approach towards integrated marine environmental management.

® Many of these measures were in the maritime domain. See Desmond Ball, “Maritime Cooperation, CSCAP and
The ARF’ in Sam Bateman and Stephen Bates (eds), The Seas Unite: Maritime Cooperation in the Asia Pacific
Region, Canberra Papers on Strategy and Defence No 118, Strategic and Defence Studies Centre, Australian National
University, Spring 1996, pp. 10-14.

® Based on Tim Campbell, Madhavi Chavali and Kelley Reese (eds), Meeting the Homeland Security Challenge —
Maritime and other Critical Dimensions, Report of Inter-agency Meseting held at The Roya SonestaHotel,
Cambridge MA, March 25-26 2002, p.54.



o Lessspecific knowledge such as data and information on geography, oceanography, weather, national
maritime management arrangements and responsibilities, etc; and

¢ Information management centersto collect, fuse and analyze data and information, make risk
assessments and provide a single, integrated picture of relevant information within an area of interest.

With vast intelligence and surveillance capabilities, the U.S. is able to collect the necessary information
from its own resources with only limited assistance from its immediate neighbors, particularly Canada. The
situation is quite different for countries in the Western Pacific and East Asia that generally have severa
close neighbors, adjoining maritime zones and limited ability to collect maritime information and data. For
these countries, any attempt at gaining greater awareness of their maritime environment has to be a
cooperative endeavor. The perceived need of the U.S. for enhanced knowledge and awareness of the
marine environment has important lessons for the region. These include a demonstrated requirement for
better institutional arrangements and improved inter-agency collaboration to collect, manage and exchange
maritime information.

There are other factors to consider. The current focus on countering terrorist activities and the International
Maritime Organization (IMO) amendments to the 1974 Safety of Life at Sea Convention (SOLAS) dealing
with maritime security, particularly the new International Ship and Port Facility Security (ISPS) Code,
highlight the importance of good maritime knowledge and awareness. The changes include accelerated
implementation of Automatic |dentification Systems (AlS) to ensure that ships over 300 tons are fitted by
the end of 2004” and mandatory fitting of ships alert systems that will see most vessels fitted by the end of
2004 and the remainder by 2006°.

Itisall very well to have ship security alert systems in highly controlled waters off the coast of Europe or
North America but the effectiveness of these systems in areas such as the South China Seais less than sure.
Even if the Maritime Administration of the ship's flag State can identify an appropriate agency in a
particular country to take action on the alert, there can be no guarantee of an appropriate response.
Cooperative arrangements to provide the necessary response are simply not available in the region at
present

Importance of Maritime Knowledge

" This was agreed at the IMO International Conference on Maritime Security held in December 2002. AlSis a
broadcast “transponder system” capable of sending information such as ship identification, position, course,
speed (and more) to other ships, aircraft and to shore authorities.

8 When activated the ship security alert system initiates and transmits a ship-to-shore security alert to a
competent authority designated by the Maritime Administration of its flag State, identifying the ship, its location
and indicating that the security of the ship is under threat or it has been compromised. The system will not raise
any alarm onboard the ship. The ship security alert system should be capable of being activated from the
navigation bridge and in at least one other location. “ Security: aert! Comprehensive measures set to enter force
in 2004", IMO News, No.1, 2003, p. 10.



Comprehensive knowledge of what is happening at sea is an essential element of maritime security. At a
national level, this is required in waters under some degree of national jurisdiction i.e. internal waters,
territorial sea, EEZ and continental shelf, as well as archipelagic waters for an archipelagic State. It isaso
important to have information on the approaches to those waters. Only the smallest and most insignificant
coastal State can say that it has no interest whatsoever in what happens at sea beyond its national
jurisdiction. Background information on the full area of interest is essential to make risk assessments and
establish a baseline against which activities out of the ordinary can be assessed. Long-range identification
and tracking of ships at seais a measure that fully contributes to maritime security, including the security of
the ships themselves.

Few coastal States possess sufficient capability to meet their maritime monitoring and information needs
from their own resources. Hence there is scope for regional cooperation, particularly in areas where
neighboring countries have common interests and adjoining maritime zones, and they can cooperate
without feeling they are compromising their national security or giving away vital intelligence information.
This is the situation in most parts of the Western Pacific although previous initiatives for a cooperative
approach to gaining maritime knowledge have been frustrated by political sensitivities and lack of both
resources and commitment.

Cooperation with building maritime awareness offers a number of benefits. First, it means better maritime
knowledge. This leads to improved marine safety and search and rescue capabilities and a better regional
ability to control marine pollution and illegal activities at sea, such as piracy, drug smuggling and arms
trafficking. There is strong anecdotal evidence, for example, of a high level of ship-sourced marine
pollution in the South China Sea due most probably to the lack of an effective maritime monitoring and
enforcement regime. Secondly, a cooperative approach to this task contributes to regional resilience. It
shows that despite political differences, regional countries can work together to address a common problem,
including the threat of maritime terrorism. Lastly, cooperative activities are a valuable confidence and
security building measure (CSBM).

Multidisciplinary and multinational education and training in maritime affairs conducted at a regional level
would make an important contribution to developing regional maritime awareness’. It would also help build
cooperation and dialogue between agencies both at a national and regional level. In 1996 the CSCAP
Maritime Cooperation Working Group agreed a proposa for regular workshops on regional maritime
issues.’® One of the major objectives of these workshops was to develop greater awareness and knowledge
of maritime issues within the Asia-Pacific region and their security implications. Although the CSCAP
Steering Committee later endorsed the workshop proposal, funding could not be found and the proposal has
not been implemented.

® Students from other Asian countries being enrolled in the Japan Coast Guard (JCG) Academy as a contribution to
measures to combat piracy isagood example of multinational education and training. Kyodo News online, 25 April
2001, http://home.kyodo.co.jp

19 Sgm Bateman and R.M. Sunardi, “ The Way Ahead”, Bateman and Bates, The Seas Unite, pp. 279-280.



Related I nitiatives

The importance of maritime awareness and the processes to develop such awareness is not a new idea.
There have been several initiatives over the years related to developing maritime knowledge and
information exchange in regional forums, both Track One and Track Two. However, due largely to the lack
of both commitment and resources, few of these have matured into effective operational systems.

ARF Maritime Information Database

The ARF's list of CSBMs and preventive diplomacy measures mentioned earlier included maritime
information databases. A maritime information database would enable regiona countries to collect and
collate data about maritime traffic, environmental issues, piracy and smuggling. Data relating to regional
environmental security might, for example, include information on the management of the shipping and
storage/disposal of toxic materials. Hydrographic and oceanographic resources in the region are limited and
a multinational program that collected information on key maritime areas where it is currently lacking was
recognized as an endeavor for the common good. China accepted the task of implementing the database
that was subsequently established in Tianjin with awebsite at: www.arfmarinfo.org. However, the database

isno longer up to date due to inadequate funding and the website appears to have lapsed.
Malacca and Singapore Straits

The IMO has introduced a mandatory ship reporting scheme for the Malacca and Singapore Straits™
referred to as STRAITREP™, and Indonesia, Malaysia, Singapore and the IMO have also agreed to go
ahead with the establishment of a Marine Electronic Highway for the Malacca and Singapore Straits'. This
integrated system includes electronic nautical charts, positioning systems, AlS transponders, as well as the
provision of meteorological, oceanographic and navigational information. It makes an important
contribution to the safety of navigation and security of shipping using the straits and allows for maximum
information to be available to ships as well as shore-based users such as the vessal traffic control systems
managed by adjacent coastal States. It is an example of the arrangements that might be required elsewhere
along the “ steel corridor” between Singapore Strait and ports in Northeast Asia.

WPNS Maritime Information Exchange Directory

! Resolution MSC 73(69) adopted by IMO on 29 May 1998.

12 Parry Oei, “Review of Recent Significant Technologies and Initiatives |mplemented to Enhance Navigational
Safety and Protect the Marine Environment in the Straits of Singapore and Malacca’, Andrew Forbes (ed), The
Strategic Importance of Seaborne Trade and Shipping, Papersin Australian Maritime Affairs No. 10, Canberra.

RAN Sea Power Centre, 2003, p.142.

B IMO Newsroom, “Firss phase of East Asas Marine Electronic Highway takes off”,
http://www.imo.org/Newsroom, 24 March 2001.
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The Western Pacific Naval Symposium (WPNS) has developed a Maritime Information Exchange
Directory (MIED)™. This provides guidelines and a signals format for reporting specific maritime
information between member navies. It includes a separate section for each member State, including points
of contact for reporting information on marine pollution, search and rescue, humanitarian activities,
suspicious activities indicating narcotics trafficking, high seas robbery and fisheries infringements.
However, not all countries supplied the relevant information and many country sections are incomplete™.
The U.S. Coast Guard 14™ Coast Guard District, based in Hawaii, has also developed a document similar to
the MIED called the Combined Operations Manual for Regional Non-Defense Security.*

APEC Ocean Management Information

An APEC study was conducted in 2002 of the arrangements for oceans management and policy in APEC
member economies. This information was collected primarily as a basis for cooperative oceans
management under the formula of the Seoul Oceans Declaration agreed by APEC Maritime Ministers at
their meeting in Seoul in April 2002*. However, with some minor amendments, it could also benefit
maritime security cooperation.

Ecosystem-Based Management

The Philippine delegation to the Workshop on Ecosystem-Based Management (EBM) held in Cairns,
Australia in June 2003'® made a proposal for an eco-system-based, large eco-regional ocean governance
mechanism for the seas of East and Southeast Asia. The implementation of such a mechanism would
reguire a comprehensive agenda for practical cooperation including with the safety of navigation, marine
scientific research and the establishment of a monitoring control and surveillance (MCS) system.

Srategic Maritime Information System

In the mid-1990s, the Information Technology Division of the Australian Defence Science and Technology
Organisation (DSTO) developed the Strategic Maritime Information System (SMIS). This was a database
of open source, maritime information covering Southeast Asian and Australian waters, including map
depictions, maritime boundaries, reports of incidents at sea, port details, data on some 32,000 merchant
ships over 1,000 GRT which operate in the region, major routes and shipping movements. Table 1 showing
data on the movement of ships with dangerous cargoes in Southeast Asia is an example of the type of

1 Chris Rahman, “Naval Cooperation and Coalition Building in Southeast Asiaand the Southwest Pacific: Status
and Prospect”, Working Paper No.7, Canberra, RAN Sea Power Centre and Centre for Maritime Policy, October
2001, p. 30.

| bid.

®1hid., p.39.

17 Available through the APEC Secretariat website at hitp://www.apecsec.org.sg. Theinventory of Integrated Oceans
Management Arrangementsin APEC economies should be available on the website at http://www.apec-oceans.org/
18 See website at: http://www.ea.gov.au/coasts/international /highseas/index.html#2
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information provided by SMIS. This type of dataisimportant for risk assessments and to manage maritime
security but unfortunately work on SMIS was suspended several years ago due to lack of sponsorship.

Regional Maritime Surveillance and Safety Regime

A Regiona Maritime Surveillance and Safety Regime (RMSSAR) was originally suggested in the early
1990s™. This would help ensure the safety of shipping and sea borne trade; assist in creating a stable
maritime regime; contribute to the preservation of the marine environment; and develop a framework of
cooperation that could provide the basis for dealing with higher order contingencies that might arise in the
future. However, many difficulties were identified. These included the lack of any clear commonality of
interest between possible member countries, the differences in national organizational arrangements for
undertaking surveillance, and regional sensitivities to particular issues, including fishing and disputed
maritime claims.

TABLE1

Movements of Selected Ship Typeswith Dangerous Cargoesin ASEAN Ports,
May 1993-April 1994

LNG LPG LNP Chemical Oil Total
Carriers  Carriers  Carriers Tankers Tankers
Brunei 173 0 0 2 170 345
Indonesia 412 867 94 925 10324 12622
Malaysia 147 685 7 1004 4494 6337
Philippines 12 533 2 205 495 1247
Singapore 25 894 27 1231 7846 10023
Thailand 2 127 0 228 979 1336
Total 771 3106 130 3595 24308 31910
Notes: Includes domestic voyages

Source: Strategic Maritime Information System (SMIS)

Problem Areas

9 Desmond Ball and Sam Bateman, “An Australian Perspective on Maritime CSBMs in the Asia-Pacific Region” in
Andrew Mack (ed), A Peaceful Ocean? Maritime Security in the Pacific in the Post-Cold War Era, St.Leonards,
Allen & Unwin, 1993, pp.158-185. Also, Captain Russ Swinnerton RAN and Desmond Ball, “A Regional Regime



It is clear from this brief review of previous attempts at developing regional maritime awareness and
information exchange that there are many problems to overcome before successful systems can be
introduced. These include:

e alack of political acceptance that such systems are necessary;

e coordination is difficult in view of the number of agenciesinvolved, both nationally and regionally;

e rapid technological developments for gathering, storing, manipulating, transmitting and displaying data
mean that different countries are at different levels of technology;

e theissue can be sensitive both in commercial and political terms;

e the complicated situation with regard to maritime boundaries can make countries less willing to
cooperate, in case they are perceived to be compromising their own sovereignty or clams to
sovereignty;

e some reluctance to include national EEZs within the scope of the RMSSAR or maritime databases; and

e lastly but most significantly, the lack of capacity and resources.

Sate Self-Interest

The fundamental problem with building regional maritime awareness is that realist theory prevails and
States tend to act solely in their self-interest. Many examples of this are evident in the maritime domain yet
the development of some sense of atruism is essential if we are to move ahead with an effective maritime
conflict prevention system. The interconnectivity of the seas and of natural ecosystems generally requires
that countries must cooperate to achieve optimum outcomes to maximize the common good of Ocean
Security. The maritime environment can only suffer while realism prevails at sea,

Cooperation on maritime issues in East Asia remains underdeveloped. The European® and South Pacific®
regions have demonstrated the importance of over-arching political frameworks as a fundamental
prerequisite of effective maritime management regimes at a regional level. These frameworks have
facilitated the development of a regional approach to issues such as maritime safety and the prevention of
ship-sourced marine pollution. An action plan to develop a maritime conflict prevention system must
recognize the limitations of the current regional political security framework.

for Maritime Surveillance, Safety and Information Exchanges’, Maritime Sudies, No. 78, September/October 1994,
.1-15.
E Severa papersin Henrik Ringbom (ed), Competing Normsin the Law of Marine Environmental Protection,
London, Kluwer Law International, 1997 discuss aspects of maritime cooperation facilitated by the European Union
(EV) and the European Commission. Seein particular, Jacques de Dieu, “EU Policies Concerning Ships Safety and
Pollution Prevention Versus International Rule-Making”, pp.141-163, and Andre Nollkamper, “ The Externa
Competence of the Community With Regard to the Law of Marine Environmenta Protection: The Frail Legal
Support for Grand Ambitions’, pp.165-186.
21 In the South Pecific, the Pacific Islands Forum (formerly the South Pacific Forum) provides a political framework
for oceans governance and maritime cooperation. It was established in 1971 and has a membership of fifteen
independent or self-governing countries. A description of regional maritime management in the South Pacific may be
found in John Morrison, “ Rel ationships between Australia and the South West Pecific” in Martin Tsamenyi, Sam
Bateman and Jon Delaney (eds), Coastal and Maritime Zone Planning and Management — Transnational and Legal



Formulating an Action Plan

Several issues are clear. First, the region needs to develop a higher degree of maritime awareness. Secondly,
the geography of the region and scarcity of resources mean that devel oping this awareness requires a higher
level of cooperation than exists at present, particularly in the enclosed and semi-enclosed seas of East Asia.
Thirdly, past attempts at developing a cooperative approach to related issues have generaly not been
successful. Finally, the introduction of the | SPS Code and the new emphasis on the potential terrorist threat,
as well as the ongoing incidence of piracy and armed robberies at sea, require that we revisit the task of
building better knowledge of the regional marine environment and information sharing.

A possible way ahead involves a “building block” approach to achieving a higher level of maritime
awareness, including an appreciation of the benefits of cooperation. This might be a three-tiered approach
starting with some basic initiatives to promote maritime awareness and information sharing (Tier One), and
then moving through digital databases (Tier Two) to the ultimate objective of real-time maritime
surveillance and information exchange (Tier Three).

Regional Maritime Workshops

The idea of regiond maritime workshops to promote maritime awareness and coordinate work between
different agencies should be opened up again. The concept and objectives of possible workshops are given in
the Annex to this paper. These workshops would reflect the inter-disciplinary, cross-sectoral and international
approach evident in the work of the Ingtitute for Ocean Policy of the SOF. They would bring together middie-
level practitioners from the many different regional and national agencies involved with securing the oceans for
the future. They would help establish an epistemic community of maritime practitioners who share a common
understanding of particular problems of the maritime domain.

Marine Information Directories

Arrangements for the exchange of maritime information are underdeveloped in the region. Existing
examples of maritime information sharing include the marine data center established by Chinain response
to the ARF initiative, the MIED and the international Piracy Reporting Centre of the International Maritime
Bureau (IMB) in Kuala Lumpur collecting data on piracy and armed robberies against ships. Enhanced
arrangements for the collection and exchange of maritime information might be investigated.

Digital Marine Databases

Considerations, Wollongong Papers in Maritime Policy No.2, Centre for Maritime Policy, University of Wollongong,
1995, pp.75-98.



Advances in information technology have facilitated the compilation of databases and the exchange of
information between different users and collectors of data. Digital maritime databases may contain an array
of hydrographic, oceanographic, geographic, shipping route and traffic, port infrastructure and marine
incidents (e.g. collisions, groundings and piracy attacks) data. This data can be analyzed and causal
relationships investigated. The SMIS is an example of such a digital marine database.

Data on maritime activity, to the extent that it exists at present, is available only at a national level. Many
authorities collect relevant information on a national basis but often this data collection is often not even
coordinated at a nationa level, let aone a regional one. There would be many potentia benefits in
establishing a free-access, open-source regional database. In particular, there is not a good database of what
ships are moving where in the region and with what cargo. Significant barriers exist to the collection of this
data, including commercia confidentiality and political sensitivities, but an effective response to maritime
terrorism and piracy requires that the issue be pursued.

Real-Time Maritime Surveillance and Information Exchange

The movements of ships on passage need to be monitored, particularly in coastal or congested waters.
However, the shore side institutional arrangements to manage information on what is happening at sea and
to respond to shipping security aerts are missing. This is not just information on shipping activities but
might cover aso fishing, marine scientific research, oil and gas exploration and exploitation, and so on.
The idea of a comprehensive RM SSAR should be explored in forums such as APEC, the ARF and WPNS.

Further Cooper ative Arrangements

The activities discussed above might lead to, or be associated with, the implementation of more ambitious
arrangements for cooperative maritime security such as the ocean peacekeeping project developed by
researchers at the National Institute for Defense Studies in Tokyo between 1996 and 2000%. This involved
naval forces being used in joint activities for the protection of the environment such as monitoring the
movement and operations of fishing vessels and evidence of ship-sourced marine pollution.

However, some countries might now prefer to use their coast guards for this purpose. Coast guard vessels
may be more suitable than warships for employment in sensitive areas where there are conflicting claims to
maritime jurisdiction and/or political tensions between parties. Regional coast guards are expanding
rapidly?. Bangladesh, the Philippines and Vietnam have all established coast guards and Malaysia and
Indonesia are following suit. The anti-piracy operations by the Japan Coast Guard in Southeast Asian

*2 Proceedings of International Conference on Geo Future Project, pp. 110-111.

% For adiscussion of the development and expansion of coast guardsin the region see Sam Bateman, “ Coast Guards:
New Forcesfor Regiona Order and Security”, Asia Pacific Issues; Analysis fromthe East-West Center No.65,
Honolulu, East-West Center, January 2003
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waters demonstrate the use of coast guards as instruments of foreign policy. The ultimate objective may
well be aregional coast guard organization to provide for Ocean Security in the region.

Concluding Thoughts

We frequently talk about regional maritime cooperation and its presumed benefits but there are some
paradoxes. UNCLOS as the most wide-ranging, global maritime regime provides an agreed legal basis for
enclosure of a significant proportion of the “global commons’ by extending areas that can be claimed as
territorial seas and continental shelves and leading to EEZ claims often overlapping those of a neighbor.
UNCLOS thus supports nationalistic approaches to managing the maritime domain although, as has been
noted, it also provides strong support for cooperation between States. This conceptual dichotomy is very
apparent in the seas of East Asia and bears quite fundamentally on the prospects for maritime cooperation
and regime building in these seas.

Countries in East Asia share significant maritime interests but sources of conflict exist at sealargely because of
the uncertain strategic environment, the incidence of maritime sovereignty disputes, and mgjor jurisdictiona
problems, especialy the lack of agreed maritime boundaries. Additional risks arise as a consequence of high
economic growth making regional countries more dependent on SLOCs, increasing their demand for marine
resources and facilitating higher expenditure on naval arms.

Maritime awareness is generally lacking in the region at present but is fundamental to the implementation
of a stable maritime regime and an effective regional response to terrorism and piracy. However, despite
the clear benefits of improved awareness to all regiona countries, past experience suggests that there are
numerous obstacles to overcome before effective and enduring cooperative arrangements are introduced.
An action plan to build an effective maritime conflict prevention system might start “small” with some
modest awareness building activities such as outlined above. Quite simply we need to get confidence
building and preventive diplomacy measures back on the agenda again.

ANNEX: Outline of Regional Maritime Workshops
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ANNEX

OUTLINE OF REGIONAL MARITIME SECURITY WORKSHOPS

Concept

Regular workshops on maritime security hosted successively by different APEC economies.
Funding to be provided by APEC and/or sought from an international donor agency.

A maximum of 40 participants for each workshop with a Director of Studies (appointed for a fixed
term), Workshop Coordinator (similarly appointed), approximately six resource persons and
administrative staff.

Resource persons should be regional specialists in field such as maritime security, international
relations, law of the sea, shipping and ports, regional economics and trade. They would be drawn
from a pool of prospective persons from APEC economies.

The workshops should be conducted over an intensive five-day period.

Objectives

The objectives of the workshops should be to:

develop greater awareness and knowledge of maritime security issues within the Asia Pacific;
foster informal links and interaction between officers from different government departments and
agencies with maritime security responsibilities;

promote problem solving and cooperative approaches to maritime security;

contribute to regional maritime confidence and security building;

acquaint specialists on one field of maritime activity with information on what is occurring in other
fields; and

provide aforum for the generation of initiatives for regional maritime security cooperation.

Who Should Attend?

The workshops should be both a socializing, educationa experience and aforum for the generation of ideas

and problem solving. Attendees should be sufficiently senior that they are able to contribute ideas. For

example:

middle-ranking public servants from government departments and agencies concerned with
maritime security (e.g. foreign affairs, shipping, defense);

officers from regional defense forces of Commander/Captain (Lieutenant Colonel/Colonel) rank or
equivalent;

middle management executives from the shipping and port industries; and

academics from regional ingtitutions with teaching and research interestsin relevant fields.
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“Securing the Oceans’, Some Reflections from International Law

Mariko Kawano
Associate Professor, College of International Studies, University of Tsukuba

Summary

The subject of this conference, “ Securing the Oceans,” reflects the problems of the international society
since the adoption of the United Nations Law of the Sea Convention of 1982 (UNCLOS). Since its
adoption, it has been proved that the UNCLOS does not provide al the solutions for the law of the sea and
there have been emerged the new necessities of the international society because of the development of
scientific knowledge and of the changes of international circumstances. These necessities can be seen in
various fields. In order to deal with them, the following two common questions could be pointed out:
firstly, how to assess the importance of internationa corporation and, secondary, what sorts of influences
the national legislations and the conventions concluded for the purpose of the execution of the UNCLOS
exert to the whole system of the law of the seain international society.

With regard to the first question, it is necessary to examine how to realize the balance between the
regquirements of the international corporation, on the one hand, and the respect of State sovereignty, on the
other. One might also be required to consider the respect of the common interests of international
community, which is one of the most important elements of the present international law in general.

Asfar as the second question is concerned, it is required to examine the contents of national legislations
for the execution of the UNCLOS and the ones of the conventions concluded in order to execute and
complement the general obligations of corporation under the UNCLOS. Asthe UNCLOS does not provide
concrete modalities for execution for all the obligations, it is necessary to assess to what extent and on
which aspects the national legislations and the subsequent conventions have contributed to the execution
and complementarity of the UNCLOS.



“Securing the Oceans’, Some Reflections from International Law

Mariko Kawano

Introduction

The “Securing the Oceans,” the subject of this conference reflects the development since the conclusion
of the United Nations Law of the Sea Convention of 1982 (UNCLOS). Although the UNCLOS was
intended to provide a conclusive system for the law of the seg, it has been proved that there are various
problems that are not settled by it and that there emerged new demands because of accelerated devel opment
of scientific knowledge or of the change of circumstances.

To deal with such new demands or to find a effective measures to face the new circumstances, it is
important to consider two aspects that were significantly evolved since the conclusion of the UNCLOS; one
isthe increasing importance of international corporation and the other is the impact of municipal legislation
of interested States and subsequent treaties concluded for the execution of the UNCLOS.

Now there is a significant accumulation of State practice during the period of twenty years time since
1982 and it should be the time to assess the achievement of the system established by the UNCLOS
(including municipa legidation and subsequent treaties) and examine the remaining problems in order to
secure the ocean and to realize the sustainable utilization of the ocean areain peaceful ways.

1. Increasing Importance of International Corporation: Certain Limitsto the Exclusive Jurisdiction
of Coastal Statesor of Flag States and I nternational Corporation

One of the basic principles of the UNCLOS for the allocation of jurisdiction of interested States is based
upon the differentiation of ocean areas, i.e., territorial sea, exclusive economic zone, continental shelf, deep
seabed and high seas. On the basis of such distinction of the ocean areas, the following rule function in
principle; the coastal States obtain sovereignty in the territorial sea and sovereign rightsin the exclusive
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economic zone and to the continental shelf whereas on high seas the freedom of the sea is in principle
guaranteed and the flag States exercise exclusive jurisdiction for the control of the vessels of ther
nationality. Thisisthe very basic principle of the law of the sea for long time. However, we have to admit
that such a simple alocation of rights and duties among States cannot provide effective solutions for the
new problems and for new demands. It might be suggested that the way to find the solution for such
situations is the notion of the international corporation. As the drafters noticed such limits of the basic
principle of the law of the sea, the UNCLOS, in itself, provides the rules with regard to the international
corporation. However the practice since 1982 has proved that the measures on the basis of the international
corporation have become more important.

(1) Balance between the State Sover eignty and the I nternational Cor poration

As the emphasis of the international corporation means the transfer or renouncement of the sovereignty
or sovereign rights to a certain extent, how to balance of the international corporation and the respect of
sovereignty plays a paramount role to realize successful system or regime for the international corporation.
For this purpose, it is necessary to examine the extent to which the exclusivity of States jurisdiction should
be modified, the justification of such system and modalities most effective and appropriate to secure the
international corporation for specified purposes. In the examination of these issues, the subjects and
objects of the international corporation should be clearly specified and the interests to be secured by each
system of corporation should be carefully examined.

(2) Importance of the Subjects and Objects of I nternational Corporation

For the purpose of the balance between the international corporation and respect of sovereignty and of
the realization of the effective international corporation, it is necessary to examine the legal justification of
the restriction on the exclusivity of the States jurisdiction. In the examination of these issues, the subjects
and objects of the international corporation should be clearly specified and the interests to be secured by
each system of corporation should be carefully examined. Considering the rights and duties on the basis of
territoriality are general and conclusive, the international corporation, which leads to the restriction to them,
should be formulated appropriately in accordance with the subjects and objects and it is necessary to
address that such subjects and objects cannot be satisfied without the international corporation.

(3) Interestsof Certain Statesto Interests of International Community

The last point to be suggested with regard to the international corporation is the requirement of the
consideration of the interests of international community as a whole. In the present international law, the
genera tendency is the increasing emphasis of the importance of the notion of “interests of international
community.” Such trend definitely exerts influences to the international corporation in the law of the sea.



When the issues of the international corporation for the purpose of securing the oceans are discussed, we
should pay attention not only to the interests of relating States or specific regions but to the ones of
international community. Such an attitude is most required in the cases of the international corporation
with regard to the environmental issues and to the elimination of terrorism.

2. Subsequent Practice to Execute and Complement the Rights and Dutiesunder the UNCLOS

Another aspect to be reflected is how to execute and complement the rights and duties under the
UNCLOS. Here the impact of municipal legislations and of subsequent treaties should be referred. It is
true that the UNCL OS provide a conclusive set of rules for the law of the sea. However, it is aso true that
for various issues the UNCL OS provides only the rules of genera nature or the rules to set the framework.
Therefore, the UNCLOS leaves the room for municipal legislation or subsequent treaties for execution to
concretize the general or framework obligations under the UNCLOS, complement its general rules or, in
some cases, to fill its lacunae to realize the general purposes of the UNCLOS.

(1) Municipal Legislation Impacting or Completing the Contents of the UNCLOS

Municipal legislation has a very important role in the law of the sea even before the UNCLOS. It has
contribute and contributes to the development or, in some cases, to the change of the contents of the rules
asfar asit is considered to be permissible by the international community.

Under the UNCLOS, the municipal legislation provides the basis for the exercise of the general rights
and duties provided by the UNCLOS or concretizes them. Moreover, it could fill the lacunae of the
contents of the general rights and duties provided by the UNCLOS. Moreover, it is also a measure to
commence the change of the established but possibly obsolete international rules or set the new direction of
the future developments. In the case not contrary to the UNCLOS, the accumulation of concrete municipal
rules will possibly lead to the unified execution of the UNCLOS. In the case of the change, the attitudes of
the other States might play a decisive role with regard to the survival of such legidation. The municipa
law that is contrary to the established and obsolete international rules might be permissible or acceptable if
it is accepted or followed by the other States.

The Canadian amendment of the Coastal Fisheries Protection Regulations in 1994 is one of the
examples where the new legidation which exceed the rights under the UNCLOS was not accepted by the
other States. Although the government of Canada took the view that the object for conservation and
management of straddling fish cannot effectively be satisfied without extending the jurisdiction over the
EEZ, their new municipal law were criticized especially by the European Union. Such discussion lead to
an international dispute when the Canadian coast guard exercised its jurisdiction over the Spanish vessels
outside the EEZ and as a result of the discussion, Canada modified again the disputed rules. In relation to
this dispute it should be noted that the Canadian legislation at least influenced the measures determined by
the relevant international organization (NAFO) in the framework of international corporation.



(2) Importance of Subsequent Treaties. Their relationship with the UNCLOS and their Mutual
Relationships

It is also very important to consider the relationships between the relevant treaties for the purpose of
securing the oceans. For example the protection of marine environment or conservation and management
of marine resources the UNCLOS just provide the genera obligations to corporate and the concrete
modalities of such internationa corporation are ceded to the treaties for its execution. The regional or
international corporations are also established and managed by treaties. The more the number of such
treaties increases, the more significant it is to consider how to coordinate the relationship between the
treaties providing the rules with regard to similar subjects.

It is true that the international law has provided certain rules with regard to the relationships between
tredties, i.e., the principle that lex specialis prevails lex generalis and the one that lex posterior prevails lex
prior. However, these basic principles of the law of treaties are considered to be applied only in the cases
where the relationship of contradictory treaties is at issue. The dispute with regard to the relationship
between the UNCLOS and the Convention for the Conservation of Southern Bluefin Tuna of 1993 is
typical example of this question. In the cases of the relationship between the UNCLOS and its execution
treaties or one between execution treaties, the provisions are not contradictory but rather concurrent. Each
execution treaty establishes its own system and has its own sphere of application. In such situations, it is
necessary to discuss the new rules for coordination with regard to the application of the rules provided by
concurring plural treaties.

Concluding Remarks

As has been discussed briefly, there still remain many issues to be examined carefully to facilitate the
international corporation to secure the oceans. However, for the Statesin Asiathe international corporation
is essential to realize the effective control of the ocean areas. It might be suggested that for this purpose
some sort of mechanism for coordination of all the relevant interest is required.



Seo-Hang Lee

1996



Seo-Hang Lee

3 (West Sea) (South Sea)
(Yellow Sea)
44
20
100 270
( 1,700

(MOMAF: Ministry of Maritime Affairs and Fisheries)

(East Sea)
4,000 )
MOMAF 1996

50

Kent

(CSCAP) Kent
Dalhousie

Changing Strategic Environment and Need for Maritime

Cooperation in the North Pacific

SLOCs in East Asia

Northeast Asia

Security of

Regional Security and Co-operation in




1,013,000 km? 417,000 km? 752,000 km®
1,667 m 44 m 272m

1,690,000 km® 18,000 km® 209,000 km®
(0-200m) 23.5% 100% 81.3%
(200-1000m) 15.2% 0 11.4%
61.3% 0 7.3%

: Edward Miles et al., The Management of Marine Regions. The North Pacific(Berkeley: University of
Cdlifornia Press, 1982), p. 19; and Victor Showers, World Facts and Figures(New York: John Wiley & Sons,
1979), p.22.

1991
1992
1995 2

/

1996 5 31 ( ) MOMAF
MOMAF
MOMAF
MOMAF
MOMAF

MOMAF



1977 1991

2001
(MARPOL Convention) (London Dumping Convention)

- 62 (1997 )
- 63 (1999 )

1992 1997
(Civil Liability
Convention) (Fund Convention)



1999

1999

MOMAF

1999

2
21
MOMAF
/
2 MOMAF
3
MOMAF

1

(GIS)

MOMAF

EPZ

1992 UNCED

MOMAF

(EPZ)

(MI1S)



MOMAF

(Comprehensive Marine Environment Information Database System)

1995
1995
1995 MOMAF
1997 (KMPRC)
KMPRC
11 65
14
KMPRC
2000 384
KMPRC
KMPRC KMPRC
1996
MOMAF 1999



(KORDI)
UNEP NOWPAP (North West Pacific Ocean and Coastal
Programme)



Korean National Strategy to Protect Marine Environment:
A Critical Overview

Seo-Hang Lee
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ABSTRACT

Koreais surrounded by seas in three directions.  Furthermore, the country has numerous islands
off the southern and southwestern coasts, possessing a very long coastline compared with its land area.
With this maritime environment, the seas are vital for Korea in terms of resources, transportation of its
exports and imports, and etc.

Korea is one of very few countries that has a single, integrated maritime agency, which was
established in 1996. However, there have been many micro-policies that deal with the issue of marine
environmental protection. The effort to harmonize and unify the various ocean activities has been lacking.

It is argued in Korea that the national strategy to protect marine environment is approached in a
haphazard way or with expediency, which reflects the absence of coherent thought and action in pursuit of
deliberately formulated objectives. To be sure, despite the creation of the Ministry of Maritime Affairs
and Fisheries, Korean national strategy to protect marine environment seems to be pushed and pulled by the
dynamics of each issue, compounded by the occasional intrusion of external demands.

In view of the problem, and given the importance of marine environment and resources to the
Korean economy, there is a need to establish a new direction for the country’s strategy to protect marine
environment. Any measures to solve this problem should be coherent, so as to achieve an integrated
national strategy—a policy guideline that unifies, coordinates, and provides priorities for national uses of
the sea. Now it istime to develop guidelines for designing and implementing programs in marine policy
and in ocean management and development, where such activities fit into the wider development strategy

for anew century.



Korean National Strategy to Protect
Marine Environment: A Critical Overview

Seo-Hang Lee

. INTRODUCTION

Korea (the Republic of Korea) is surrounded by seas in three directions : the West Sea(commonly
called the Yellow Sea), the South Sea, and the East Sea.  The West Sea, a semi-enclosed sea bordered by
Korea and China, is very shallow with an average depth of only 44 meters. It has very rich fishing areas
but, at the same time, is very vulnerable to pollution, as some of the major rivers of China and Korea drain
into it. During the last two decades, Korea has endeavored to curtail the inflow of pollutants to the sea
through a combination of environmental regulation and environmental investments. However, as China
has recently become a heavy polluter of the West Sea, there is concern that it may still become a pollution
haven or even adead sea.

The South Sea, as a part of the East China Sea with an average depth of 100-270 meters, also has very
productive fisheries and is vulnerable to pollution from the many industrial complexes along the southern
coast of Korea, including petroleum facilities and steel mills.  The East Sea has rich fishing ground as well,
and its greater depth(the average is about 1,700 meters and its deepest area reaching over 4,000 meters) and
stronger currents make it less vulnerabl e to pollution than the West and South seas.

With this maritime environment, the seas are vital for Koreain terms of resources, transportation of its
exports and imports, and etc. Recognizing this, the author would like to examine the Korean national str
ategy to protect marine environment, focusing on its laws, institutions and programs.
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TABLE 1. Bathymetry of the Water Bodies Surrounding the Korean Peninsula

East Sea West Sea South Sea
Area 1,013,000 417,000 752,000
Mean Depth 1,667 m 44 m 272m
Volume 1,690,000 18,000 209,000
Continental Shelf
23.5% 100% 81.3%
Area(0-200m)
Continental Slope
15.2% 0 11.4%
Area(200-1000m)
Deep Basin Area 61.3% 0 7.3%

Source: Edward Miles et al., The Management of Marine Regions: The North Pacific(Berkeley: University of
Cdlifornia Press, 1982), p. 19; and Victor Showers, World Facts and Figures(New York: John Wiley & Sons,
1979), p.22.

1. LAWSAND INSTITUTIONSTO PROTECT MARINE ENVIRONMENT

Establishment of the Ministry of Maritime Affairs and Fisheries (MOMAF)

Korea is one of a very few countries that has a single, integrated maritime agency, which was
established in 1996. The establishment of such an agency had been considered since 1991, when the Office
of the Prime Minister organized a small group of expertsto study the issue. At that time there was not much
support for establishing another cabinet-level agency, but in the 1992 presidential election, the ruling
party’s candidate, Kim Young Sam, pledged to do so. Kim Young Sam won the election but rarely
mentioned this promise until 1995, after Korea had suffered the two major oil pollution incidents described
earlier and the worst red tide event in its history.

The government agencies were essentially helpless in the face of these problems, as no single
agency had a clear responsibility to protect the marine environment. Furthermore, the areas of ocean
management were functionally scattered amongst a variety of ministries. At the time, the Ministry of
Environment was responsible for overall policy planning and coordination relating to marine pollution.
The Maritime Police Agency and the Ministry of Home Affairs were responsible for the oil pollution
clean-up, but the Ministry of Home Affairs typicaly treated such incidents as a ‘minor’ or ‘less imminent



task.” Other government agencies with some responsibilities relating to the marine environment were the
Maritime and Port Administration, within the Ministry of Construction and Transportation, and the Office
of Fisheries, which was part of the Ministry of Agriculture, Forestry and Fisheries. In short, there were
many agencies with some kind of marine responsibility but no ‘lead agency’ with responsibility for the
marine environment. As aresult, marine environmental protection had no policy priority.

On May 31, 1996, at Korea's first Day of Sea ceremony, the then President Kim Young Sam
announced that the MOMAF would be established. The Maritime and Port Administration, the Office of
Fisheries and the Maritime Police Agency were integrated into MOMAF, as were the marine environment
section of the Ministry of Environment and the coastal zone management section of the Ministry of
Construction and Transportation. The creation of MOMAF was intended to unify and harmonize the
various marine-related activities of the many governmental organizations that deal with the ocean affairs.

As a consegquence, MOMAF is now the sole agency in Korea that encompasses all authorities and
responsibilities concerning marine environmental protection. Although there are some who argue that
combining all these functions in a single, integrated maritime ministry has its drawbacks, it is broadly
agreed that, where issues of marine pollution and environmental protection are concerned, a single,
integrated MOM AF functions much better than the previous arrangement.

Legislation

The Prevention of Marine Pollution Act

Originally enacted in 1977 and wholly amended in 1991, this Act provides not only the general
principles of marine pollution control but also the regulations on marine pollution arising from vessel
operations, ocean dumping, and sea-bed exploitation. The Act was most recently amended in 2001. Its
provisions and enforcement generally follow the current international standards set by the MARPOL
Convention and the London Dumping Convention.

The major provisions of the Prevention of Marine Pollution Act are organized as follows:

Chapter 1: General Provisions
- Establishment of Comprehensive Marine Environment Preservation Plan
- Sea Water Quality Standards and Measurement of Water Quality
- Environmental Preservation Zone and Specially Managed Coastal SeaArea
- Oil Pollution Damage Indemnification

Chapter 2: Regulation of Discharge of Oil and Harmful Liquid Substance from Ships
- Oil Discharge Prohibition, Restriction of Water Ballast and Qil, and etc
- Harmful Liquid Substance Discharge Prohibition, Records etc



- Regulation of Wastes from Ships, Prohibition of Discharge of Waste from Ships, Disposal of
Wastes, Registration of Waste Transport Ships

Chapter 3 : Inspection of Marine Pollution Prevention Activities
- Inspection, certificate, etc

Chapter 4 : Regulation of Discharge of Oil and Harmful Substances from Marine Installations

Chapter 5 : Pollution Prevention and Removal (Cleaning) Business
-Requirements for Pollution Prevention and Removal Business

Chapter 6 : Prevention and Removal of Marine Pollution
- Reporting Requirement, Prevention and Removal Measures
- Governmental Clean-up and Reimbursement of Clean Up Expenses
- Chapter 6-2 : Korea Marine Pollution Response Corporation (added in 1997)
- Chapter 6-3 : Environmental |mpact Assessment of Marine Pollution(added in 1999)

Chapter 7 : Supplementary Provisions

The Compensation for Oil Pollution DamageAct

This Act, enacted in 1992 and amended in 1997, provides the rules and procedures for the
compensation of oil pollution damage by ships. It generally incorporates the provisions of the Civil
Liability Convention and the Fund Convention.

The Coastal Zone Management Act

In February 1999, the National Assembly passed the Coastal Zone Management Act. It was heavily
influenced by the U.S. Coastal Zone Management Act and by "Agenda 21," which was adopted by UNCED
in 1992.

Under the Coastal Zone Management Act, MOMAF is now authorized to plan and coordinate the
various activities in coastal areas according to the principles and practices of integrated coastal zone
management.  Since the coastal zone is particularly subject to multiple use, the Act provides
comprehensive guidelines for managing the various coastal activitiesin Korea.



The Wetlands Preservation Act

This Act was also passed in February 1999, and it gives MOMAF and the Ministry of
Environment joint authority for its enforcement. MOMAF is responsible for the protection and
management of coastal wetlands, and the Ministry of Environment is responsible for designating protected
inland wetland areas and taking the measures necessary for their preservation.

Other Laws

The Environment Conservation Law, which are supervised by the Ministry of Environment,
regulates discharges of land-based pollutants from point sources such as power plants, municipal sewage
treatment plants and agricultural feedlots.

The Water Quality Control Act and the Waste Control Act are additional laws of relevance to the
quality of the marine environment.

I11. POLICIESAND PROGRAMS

I ntegrated Management of the Coastal Zone

In Korea, more than 30% of the total population live in the coastal areas. Demand for
development in the coastal zone is very high, and, as a result, serious tension often erupts among different
users, and between developers and conservationists. With the enactment of the Coastal Zone Management
Act, MOMAF is now giving high priority to integrated coastal zone management. Among MOMAF's most
important policy tools are geographic and management information systems (GIS and MIS), which are now
in the early stages of application.

Specially Managed Sea Areas

As part of the 1999 amendment of the Prevention of Marine Pollution Act, MOMAF designated
five pristine coastal sea areas as Environmental Preservation Zones(EPZ) and designated six polluted
coastal sea areas such as Shihwa-Incheon, Ulsan, Pusan, Masan and Kwangyang as Specialy Managed
Coastal Areas. ! The basic concept of the arrangement of the EPZs is to set aside certain portion of ocean
space as preserves, protected from the adverse impact of increased ocean use.

! The Environmental Preservation Zones include Hampyung Sound, Wando-Doam Sound, Dukryang Sound,
and Kamak Sound. Among the Specially Managed Coastal Areas are Shihwa-Incheon, Ulsan, Pusan, Masan,
and Kwangyang.



Improvement of Monitoring and Information Database Systems

MOMAF is expanding its existing monitoring system to include a marine pollution remote
sensing system that is currently in development. MOMAF is also now developing a Comprehensive
Marine Environment Information Database System.

Srengthening the Oil Pollution Response Capacity

A number of oil spill accidents, including the Sea Prince incident of 1995, demonstrated that Korea
was completely unprepared for an oil pollution spill on such alarge scale. In particular, the oil spill incident
in 1995 showed that the civilian response capacity was completely inadequate. In addition to motivating the
establishment of MOMAF in 1995, such an incident led to the establishment of the Korea Marine Pollution
Response Corporation (KMPRC) under the 1997 amendment of the Prevention of Marine Pollution Act.

KMPRC is a non-profit corporation charged with the prevention and removal of pollution by oil
and other wastes discharged from ships and oil storage facilities. KMPRC's members include 11 oil storage
companies, 65 oil tanker owners, and 14 shipping companies that own ships other than tankers. KMPRC
members are expected to pay fees, which are assessed on the basis of such factors as the total gross tonnage
of their ships or their total gross income from the sale, shipping, or storage of oil. The corporation has
sections or committees that focus on clean-up operations and towing capacity. As of early 2000, it had 384
personnel.

KMPRC is generaly considered a civilian operation, but its clean-up function is basically a
governmental function and the government may provide financial assistance to the corporation. Thus,
KMPRC is actualy a hybrid organization—semi-governmental and semi-private—that is unique among
Korean institutions.

Improved Handling of Undersea Rubbish and Municipal Wastewater

Undersea rubbish and untreated sewage are also major pollution problems. All kinds of rubbish,
from fishing gears and nets to household solid wastes, have been dumped in the coastal seas of Korea.
The dumping of household solid wastes has occurred mainly because of a lack of appropriate disposa
facilities, such as incinerators, in coastal towns. For similar reasons, numerous commercial and residential
buildings at the water’s edge discharge their wastewater directly into the sea. There is a growing need for
municipal wastewater treatment facilities in coastal cities and towns, but priority has always been given to
the towns located in the catchment areas of the upstream tributaries of mgjor rivers. This was especially the
case before 1996, when the Ministry of Environment was responsible for policy planning and coordination
of marine pollution issues.

Fishermen aso bear responsibility for the enormous amount of undersea rubbish. Fishermen



simply have not cared about how they disposed their own wastes, even though they have complained that
marine pollution is a major reason for the declining fish catch. MOMAF is now in charge of the undersea
rubbish problem, and in 1999 it conducted its first major investigation. It is expected that clean-up
operations will be expanded as a result.

Regional and International Cooperation

Korea has been actively involved with regional marine environmental cooperation in the North
Pacific region. Korea and China are conducting joint research for the protection of the Yellow Sea, in which
Korea's participation is led by the Korea Ocean Research and Development Institute (KORDI). Another
example of regiona cooperation is Koreas role as a key member of UNEP's NOWPAP (North West Pacific
Ocean and Coastal Programme). Korea shares common interest with the international community in the
protection of the marine environment by joining a number of multilateral agreements such asthe MARPOL
and others.

IV. CONCLUSIONS

The author examined the Korean national strategy to protect marine environment, focusing on its
laws, institutions and programs. To sum up, there are many micro-policies that deal with the issue of
marine environmental protection, but the effort to harmonize and unify the various ocean activities is
lacking. Itisargued in Korea that the national strategy to protect marine environment is approached in a
haphazard way or with expediency, which reflects the absence of coherent thought and action in pursuit of
deliberately formulated objectives. To be sure, despite the creation of the Ministry of Maritime Affairs
and Fisheries, Korean national strategy to protect marine environment seems to be pushed and pulled by the
dynamics of each issue, compounded by the occasional intrusion of external demands. Hence, many
experts criticize the Korean nationa strategy to protect marine environment as merely the aggregation of
expedient responses to external demands, and primarily reactive.

In view of the problem, and given the importance of marine environment and resources to the
Korean economy, there is a need to establish a new direction for the country’s strategy to protect marine
environment. Any measures to solve this problem should be coherent, so as to achieve an integrated
national strategy—a policy guideline that unifies, coordinates, and provides priorities for national uses of
thesea. Now it istime to develop guidelines for designing and implementing programs in marine policy
and in ocean management and development, where such activities fit into the wider development strategy
for anew century.
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